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ABBREVIATIONS

In these Heads of Argument the following Abbreviations are used for brevity purposes.

CoGTA Minister

Minister of Cooperative Governance and Traditional Affairs, the Respondent,
and better described in paragraph 2 of the FA;

Constitution

Constitution of the Republic of South Africa, 1996

De Beer

Mr. Reyno Dawid De Beer, the 1st Applicant, and better described in
paragraph 1.1 of the FA

DMA

Disaster Management Act, 2002 (Act No. 57 of 2002)

DMA Regulations All the Regulations promulgated by the CoGTA Minister in terms of Section
27(2) of the DMA since 18 March 2020, and as amended or repealed;
ESC

Essential Services Committee

FA

Founding Affidavit (Index pages 6 to 189) of both De Beer and LFN, including
all Annexures to it;

Gatherings Act

Regulation of Gatherings Act, 1993 (Act No. 205 of 1993)

IHRA

International Health Regulations Act, 1974 (Act No. 28 of 1974)

Khosa case

Khosa and 2 others versus Minister of Defence and Military Veterans and 9
others, Gauteng Provincial Division Pretoria, Case Number 21512/2020,
Judgment 15 May 2020, Coram Fabricius J (Unreported)

LFN

Liberty Fighters Network, the 2nd Applicant, and better described in
paragraph 1.3 of the FA;

LRA

Labour Relations Act, 1995 (Act No. 66 of 1995)
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Mohamed case

Muhammed Bin Hassan Mohamed and 2 others versus The President of the
Republic of South Africa and 2 others, Gauteng Provincial Division Pretoria,
Case Number 21402/20, Judgment 30 April 2020, Coram Neukircher J
(Unreported)

NCOP

National Council of Provinces

New Regulations The Regulations promulgated in GN No. R480 GG No. 43258 dated 29 April
2020 by the CoGTA Minister in terms of Section 27(2) of the DMA, and as
amended;
NICD

National Institute for Communicable Diseases of South Africa

NoM

Notice of Motion (Index pages 1 to 5);

Old Regulations

All the Regulations promulgated by the CoGTA Minister in terms of Section
27(2) of the DMA since 18 March 2020, but before 29 April 2020;
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INTRODUCTION

2.1

In summary this urgent application was served on the Office of the State Attorney on
Wednesday, 13 May 2020, and lodged at Court on Thursday, 14 May 2020, where De Beer
and LFN applies to Court inter alia that the DMA Regulations promulgated by the CoGTA
Minister be declared as unconstitutional, unlawful and invalid.1

2.2

The Applicants are cited in paragraph 1 and the Respondent in paragraph 2 of the FA.

2.3

The Applicants are also requesting that the application be brought in the interest of justice
and the public.2

1

NOM pages 1 and 2
FA p.8, para. 1.5

2
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Late filed Answering Affidavit
2.4

The CoGTA Minister was supposed to have filed her answering affidavit last week
Wednesday, 20 May 2020 and failed to do so. Justice Davis directed on Monday, 25 May
2020 that she had to file on Tuesday, 26 May 2020.

2.5

The Applicants are thankful for having the answering affidavit of the Respondent before
Court due to the clear national and constitutional importance of this matter, but do humbly
submit that the Respondent had more than enough time to have submitted her answering
affidavit in good times, in particular when considering resources available to her.

2.6

Seeing that the CoGTA Minister had been in Court about various challenges relating to
the Lockdown prior this application, she failed to deliver the answering affidavit last week.

2.7

The Office of the State Attorney and the Respondent are well aware that this case is very
important and still have not produced any satisfactory reason to the Applicants why the
CoGTA Minister was unable to provide an answer to the FA.

2.8

In the matter of White Rock Property Trading3, Opperman J had the following to say in
relation to delayed affidavits in para. 11 thereof:
“…Late affidavits disrupt the Court roll, make other litigants awaiting their
turn to be heard, have to wait longer and the quality of the judicial
concentration is inevitably diminished proportional to the time available.
The more just approach to late affidavits may well thus be, for this as well
as the other reasons listed by the learned authors, to refuse to receive the
late affidavit and decide the matter on the papers timeously filed. This, of
course, assumes that the late filing is bona fide. Where it is calculated to
disrupt, delay and to obtain a strategic advantage, such as prolonging
unlawful occupation of premises, the Court’s refusal to receive late affidavits
is even more likely to serve the interests of justice.”

3

White Rock Property Trading (Pty) Limited v Khaka and Another (19602/16) [2017] ZAGPJHC 175 (7 June 2017)

5
2.9

The Court is respectfully requested to take this into consideration when granting a cost
order.

“Day of Affirmation Address”
2.10

I would humbly wish to refer the Court to the Mohamed case where Neukircher J made
reference to a quote she fititngly found important in judging that matter. The actual quote ,
known by historians as the “Day of Afﬁrmation Address”, is extremely relevant to this
matter. In fact, on June 6, 1966, the former US Attorney General Robert F. Kennedy, then
Senator, brother of the assassinated US President John F. Kennedy, had the following to
say when addressing the Students of the University of Cape Town: 4

“…For the fortunate amongst us, the fourth danger is comfort; the
temptation to follow the easy and familiar path of personal ambition and
ﬁnancial success so grandly spread before those who have the privilege of
an education. But that is not the road history has marked out for us. There
is a Chinese curse which says "May he live in interesting times." Like it or
not, we live in interesting times. They are times of danger and uncertainty;
but they are also the most creative of any time in the history of mankind.
And everyone here will ultimately be judged - will ultimately judge himself –
on the effort he has contributed to building a new world society and the
extent to which his ideals and goals have shaped that effort.”
2.12

This Robert F. Kennedy “Day of Affirmation” speech also stated the following relevant part
that:-5

4

https://www.jfklibrary.org/learn/about-jfk/the-kennedy-family/robert-f-kennedy/robert-f-kennedy-speeches/day-ofaffirmation-address-university-of-capetown-capetown-south-africa-june-6-1966
5
See fn 3

6
“At the heart of that western freedom and democracy is the belief that the
individual man, the child of God, is the touchstone of value, and all society,
all groups, and states, exist for that person's beneﬁt. Therefore the
enlargement of liberty for individual human beings must be the supreme
goal and the abiding practice of any western society. The ﬁrst element of
this individual liberty is the freedom of speech; the right to express and
communicate ideas, to set oneself apart from the dumb beasts of ﬁeld and
forest; the right to recall governments to their duties and obligations; above
all, the right to afﬁrm one's membership and allegiance to the body politic –
to society – to the men with whom we share our land, our heritage and our
children's future. Hand in hand with freedom of speech goes the power to
be heard – to share in the decisions of government which shape men's lives.
Everything that makes man's lives worthwhile – family, work, education, a
place to rear one's children and a place to rest one's head – all this depends
on the decisions of government; all can be swept away by a government
which does not heed the demands of its people, and I mean all of its people.
Therefore, the essential humanity of man can be protected and preserved
only where the government must answer – not just to the wealthy; not just
to those of a particular religion, not just to those of a particular race; but to
all of the people. And even government by the consent of the governed, as
in our own Constitution, must be limited in its power to act against its people:
so that there may be no interference with the right to worship, but also no
interference with the security of the home; no arbitrary imposition of pains
or penalties on an ordinary citizen by ofﬁcials high or low; no restriction on
the freedom of men to seek education or to seek work or opportunity of any

7
kind, so that each man may become all that he is capable of becoming.” [My
emphasis].
2.13

While I do understand that a judgment is not the place to reprint voluminous quotes per se
we do strongly believe in the relevance and meaning of Kennedy's 1966 "Affirmation
Address", given on South African soil, today in this, our current malaise.

2.14

Secondly, just as important as the “Day of Affirmation” speech is the actual speech of
Robert F. Kennedy which he had at the Joint Defense Appeal in Chicago, on June 21, 1961
(which Justice Neukirscher J mistakenly cited as the event and date of the previous quote)
which does not require interpretation and speaks for itself, inter alia was:-6
“Laws can embody standards; governments can enforce laws; but the ﬁnal
task is not a task for government. It is a task for each and every one of us.
Every time we turn our heads the other way when we see the law ﬂouted;
when we tolerate what we know to be wrong; when we close our eyes and
ears to the corrupt because we are too busy, or too frightened; when we fail
to speak up and speak out – we strike a blow against freedom and decency
and justice.”

The Doctrine of Legality versus Rationality

2.15

From other known Court cases, like the Mohamed case, we can summarise the
Government’s argument to justify the DMA Regulations in two ways:
a)

The Government wants to preserve life of its people, ensure the right to health care,
guarantee a safe environment, and the right to dignity;7 and

NYSUT, ‘Robert F Kennedy Champion of Social Justice’, New York State United Teachers, 2008
Mohamed case para. 44

6
7

8
b)

In order to reach its goal to preserve the supra rights of its people, it needs to evoke
its right to limit the rights of its people in other ways 8.

2.16

Although the Applicants appreciate the seemingly good intentions of Government to protect
these mentioned rights of all its citizens, the Applicants likewise believe that the State has
undertaken an irrational approach to same. Our citizens have always faced violations of
those same and other rights, yet never in the short history of our democratic country has
Government even slightly attempted to act as strongly as to this threat. It is therefore
reasonable to ask what established scientific and medical facts underpin Governments'
actions and decisions in the context of this application.

2.17

Embodied in these heads is our challenge that the DMA Regulations are unconstitutional,
unlawful and illegal. For this purpose I humbly refer the Court to the Affordable Medicines 9
Constitutional Court case where Ngcobo J stated at para. 48 to 50 thereof that:-

“[48]

Our constitutional democracy is founded on, among other values,

the “[s]upremacy of the constitution and the rule of law.” The very next
provision of the Constitution declares that the “Constitution is the supreme
law of the Republic; law or conduct inconsistent with it is invalid”. And to
give effect to the supremacy of the Constitution, courts “must declare that
any law or conduct that is inconsistent with the Constitution is invalid to the
extent of its inconsistency”. This commitment to the supremacy of the
Constitution and the rule of law means that the exercise of all public power
is now subject to constitutional control.

8

Mohamed case para. 32, 39, 40,
Affordable Medicines Trust v Minister of Health [2005] ZACC 3; 2006 (3) SA 247 (CC); 2005 (6) BCLR 529 (CC)

9

9
[49]

The exercise of public power must therefore comply with the

Constitution, which is the supreme law, and the doctrine of legality, which is
part of that law. The doctrine of legality, which is an incident of the rule of
law, is one of the constitutional controls through which the exercise of public
power is regulated by the Constitution. It entails that both the legislature and
the executive “are constrained by the principle that they may exercise no
power and perform no function beyond that conferred upon them by law.” In
this sense the Constitution entrenches the principle of legality and provides
the foundation for the control of public power.

[50]

In exercising the power to make regulations, the Minister had to

comply with the Constitution, which is the supreme law, and the empowering
provisions of the Medicines Act. If, in making regulations the Minister
exceeds the powers conferred by the empowering provisions of the
Medicines Act, the Minister acts ultra vires (beyond the powers) and in
breach of the doctrine of legality. The finding that the Minister acted ultra
vires is in effect a finding that the Minister acted in a manner that is
inconsistent with the Constitution and his or her conduct is invalid. What
would have been ultra vires under common law by reason of a functionary
exceeding his or her powers, is now invalid under the Constitution as an
infringement of the principle of legality. The question, therefore, is whether
the Minister acted ultra vires in making regulations that link a licence to
compound and dispense medicines to specific premises. The answer to this
question must be sought in the empowering provisions.”

10
2.18

The principle of legality demands that when legislation is construed using the usual canons
of construction, with no bias towards benevolence, it must indicate with reasonable
certainty to those who are bound by it the act which is enjoined or prohibited. If it does, it
is constitutionally acceptable; if it does not it is constitutionally offensive. 10

2.19

The Applicants resultantly believe that the DMA specifically does not instruct the
Respondent to have made the DMA Regulations in the way she did and that doing so was
ultra vires and therefore illegal.

2.20

Sadly, the Applicants experienced a trip, and not only had a de javu, back to the years of
the old Apartheid era with these DMA Regulations where late Justice Mahomed in S v
Makwanyane and Another 11 summarised our Constitution perfectly in paragraph 261
thereof:“ All Constitutions seek to articulate, with differing degrees of intensity and
detail, the shared aspirations of a nation; the values which bind its people,
and which discipline its government and its national institutions; the basic
premises upon which judicial, legislative and executive power is to be
wielded; the constitutional limits and the conditions upon which that power
is to be exercised; the national ethos which defines and regulates that
exercise; and the moral and ethical direction which that nation has identified
for its future. In some countries, the Constitution only formalizes, in a legal
instrument, a historical consensus of values and aspirations evolved
incrementally from a stable and unbroken past to accommodate the needs
of the future. The South African Constitution is different: it retains from the
past only what is defensible and represents a decisive break from, and a
ringing rejection of, that part of the past which is disgracefully racist,

10

R v Jopp 1949 (4) SA 11 (N) at 13-14; S v Galguts Garage 1968 (4) SA 725 (T) at 729H
(CCT3/94) [1995] ZACC 3; 1995 (6) BCLR 665; 1995 (3) SA 391; [1996] 2 CHRLD 164; 1995 (2) SACR 1 (6 June
1995)
11
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authoritarian, insular, and repressive and a vigorous identification of and
commitment to a democratic, universalistic, caring and aspirationally
egalitarian ethos, expressly articulated in the Constitution. The contrast
between the past which it repudiates and the future to which it seeks to
commit the nation is stark and dramatic. The past institutionalized and
legitimized racism. The Constitution expresses in its preamble the need for
a "new order .. in which there is equality between ... people of all races".
Chapter 3 of the Constitution extends the contrast, in every relevant area of
endeavour (subject only to the obvious limitations of section 33). The past
was redolent with statutes which assaulted the human dignity of persons on
the grounds of race and colour alone; section 10 constitutionally protects
that dignity. The past accepted, permitted, perpetuated and institutionalized
pervasive and manifestly unfair discrimination against women and persons
of colour; the preamble, section 8 and the postamble seek to articulate an
ethos which not only rejects its rationale but unmistakenly recognizes the
clear justification for the reversal of the accumulated legacy of such
discrimination. The past permitted detention without trial; section 11(1)
prohibits it. The past permitted degrading treatment of persons; section
11(2) renders it unconstitutional. The past arbitrarily repressed the freedoms
of expression, assembly, association and movement; sections 15, 16, 17
and 18 accord to these freedoms the status of "fundamental rights". The
past limited the right to vote to a minority; section 21 extends it to every
citizen. The past arbitrarily denied to citizens on the grounds of race and
colour, the right to hold and acquire property; section 26 expressly secures
it. Such a jurisprudential past created what the postamble to the Constitution
recognizes as a society "characterized by strife, conflict, untold suffering
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and injustice". What the Constitution expressly aspires to do is to provide a
transition from these grossly unacceptable features of the past to a
conspicuously contrasting
"future founded on the recognition of human rights, democracy
and peaceful co-existence and development opportunities for all
South Africans, irrespective of colour, race, class, belief or sex".”

2.21

Where the Government currently tries to justify the DMA Regulations on the hand of
relying on, or otherwise abusing, the Limitation of Rights12 clause, Mahomed J spelled out
the method to properly interpret the Constitution in paragraph 265 of S v Makwanyane
and Another as follows:-

“The difference between a political election made by a legislative organ and
decisions reached by a judicial organ, like the Constitutional Court, is
crucial. The legislative organ exercises a political discretion, taking into
account the political preferences of the electorate which votes political
decision-makers into office. Public opinion therefore legitimately plays a
significant, sometimes even decisive, role in the resolution of a public issue
such as the death penalty. The judicial process is entirely different. What
the Constitutional Court is required to do in order to resolve an issue, is to
examine the relevant provisions of the Constitution, their text and their
context; the interplay between the different provisions; legal precedent
relevant to the resolution of the problem both in South Africa and abroad;
the domestic common law and public international law impacting on its
possible solution; factual and historical considerations bearing on the

12

Section 36 of the Constitution

13
problem; the significance and meaning of the language used in the relevant
provisions; the content and the sweep of the ethos expressed in the
structure of the Constitution; the balance to be struck between different and
sometimes potentially conflicting considerations reflected in its text; and by
a judicious interpretation and assessment of all these factors to determine
what the Constitution permits and what it prohibits.”

2.22

Similarly, in Prinsloo v van der Linde and another13, the Constitutional Court held that when
Parliament enacts legislation that differentiates between groups or individuals, it is required
to act in a rational manner:

“In regard to mere differentiation the constitutional state is expected to act
in a rational manner. It should not regulate in an arbitrary manner or
manifest ‘naked preferences’ that serve no legitimate governmental
purpose, for that would be inconsistent with the rule of law and the
fundamental premises of the constitutional state.”

2.23

The Constitutional Court identified the requirements of the rule of law in relation to
rationality in Pharmaceutical Manufacturers Association of South Africa and Another: In re
Ex Parte President of the Republic of South Africa and Others14 to be:-

“[85]

It is a requirement of the rule of law that the exercise of public

power by the executive and other functionaries should not be arbitrary.
Decisions must be rationally related to the purpose for which the power was

13

[1997] ZACC 5; 1997 (3) SA 1012 (CC); 1997 (6) BCLR 759 (CC) at para 25
Pharmaceutical Manufacturers Association of South Africa and Another: In re Ex Parte President of the Republic
of South Africa and Others (CCT31/99) [2000] ZACC 1; 2000 (2) SA 674; 2000 (3) BCLR 241 (25 February 2000)
14

14
given, otherwise they are in effect arbitrary and inconsistent with this
requirement. It follows that in order to pass constitutional scrutiny the
exercise of public power by the executive and other functionaries must, at
least, comply with this requirement. If it does not, it falls short of the
standards demanded by our Constitution for such action.

[86]

The question whether a decision is rationally related to the

purpose for which the power was given calls for an objective enquiry.
Otherwise a decision that, viewed objectively, is in fact irrational, might pass
muster simply because the person who took it mistakenly and in good faith
believed it to be rational. Such a conclusion would place form above
substance, and undermine an important constitutional principle.”

2.24

The Applicants are respectfully of the view that the DMA Regulations were enacted
irrationally, not properly considering their impact of in relation to the other rights being
sacrificed in the process versus the few rights it claims to protect.

Delegated Legislation

2.25

The Applicants are further modestly challenging the fact that in terms of the instructing
DMA statute the CoGTA Minister alone ultimately decides which DMA Regulations to
promulgate or not. We believe that the Constitution should not be construed in the way
that only one member of Cabinet can be empowered in such a way.

2.26

The power of the CoGTA Minister to make regulations under the DMA needs to be
enacted within the parameters of the instructing legislation and in Affordable Medicines
Ngcobo J at paragraphs 34 to 36 said:-

15

“[34]

However, the delegation must not be so broad or vague that the

authority to whom the power is delegated is unable to determine the nature
and the scope of the powers conferred. For this may well lead to the arbitrary
exercise of the delegated power. Where broad discretionary powers are
conferred, there must be some constraints on the exercise of such power
so that those who are affected by the exercise of the broad discretionary
powers will know what is relevant to the exercise of those powers or in what
circumstances they are entitled to seek relief from an adverse decision.
These constraints will generally appear from the provisions of the
empowering statute as well as the policies and objectives of the
empowering statute.

[35]

It is true, as counsel for the applicants submitted, sub-section

22C(1)(a) confers wide discretion on the Director-General. But this does not
mean that the Director-General has uncontrolled and unlimited discretion to
impose whatever conditions he or she likes. The exercise of discretion by
the Director-General is subject to certain constraints, apart from the
constitutional constraints. In the exercise of his or her discretion, the
Director-General must have regard to all relevant considerations and
disregard improper considerations. The conditions that he or she is
permitted to impose are those that are rationally related to the purpose for
which his or her discretionary powers were given.

[36]

The question whether there are any constraints on the exercise of

discretionary powers is essentially a matter of construction of the

16
empowering statute. In this regard it is important to remember that subsection 22C(1)(a), consistent with our jurisprudence, ought to be construed
in a manner that is consistent with our Constitution, including the doctrine of
vagueness, if possible. And credit ought to be given to the Director-General
who has to administer this provision that he or she will do so in accordance
with the law and the Constitution. Were the Director-General to issue a
licence on conditions in conflict with the powers conferred upon him or her,
the decision could be set aside.”
2.27

The constitutional authority for the scrutiny mechanism is found in the following sections of
the Constitution:

55. Powers of National Assembly.—
(2) The National Assembly must provide for mechanisms—
(a)

to ensure that all executive organs of state in the national sphere of
government are accountable to it; and

(b)

to maintain oversight of—
(i) the exercise of national executive

authority, including the

implementation of legislation; and
(ii) any organ of state.

92. Accountability and responsibilities.—
(2) Members of the Cabinet are accountable collectively and individually to
Parliament for the exercise of their powers and the performance of their
functions.

101. Executive decisions.—

17
(3) Proclamations, regulations and other instruments of subordinate legislation
must be accessible to the public.
(4) National legislation may specify the manner in which, and the extent to
which, instruments mentioned in subsection (3) must be—
(a) tabled in Parliament; and
(b) approved by Parliament.

2.30

The establishment of the Joint Committee on Scrutiny of Delegated Legislation gives effect
to the constitutional authority to maintain oversight over the delegation of legislative
authority.

2.31

When discussing, as the national legislative authority, the implications of requiring approval
of subordinate legislation / delegated legislation / regulations, it is necessary to keep in
mind the provision of Section 146(6) of the Constitution. Subsection (6) provides that “[a]
law made in terms of an Act of Parliament or a provincial Act can prevail only if that law
has been approved by the National Council of Provinces.” This provision contemplates a
situation in which delegated legislation at a national level prevails over an Act of a
provincial legislature if such instrument of subordinate legislation carries the specific
approval of the NCOP.

2.31x We also believe that this Court needs to address the fact that Section 101(3) of the
Constitution ensures that inter alia all regulations need to be accessible to the public.
However, these DMA Regulations lead to a time where people are being confined to their
homes, under very restricted options to access, violated their rights to earn an income, and
then having to regularly update those regulations – these Regulations are widely unknown
to most of our people as they have became largely inaccessible.

18
2.32

As the Applicants thoroughly believe that the DMA Regulations have reached a point of
saturation where its suspected purpose to quickly react to an emergency has outweighed
the obligation of both Parliament and the NCOP to now take that process further.

3

SUMMARY OF RAISED CONSTITUTIONAL AND OTHER ISSUES

The following constitutional and other questions of law are raised in the application:3.1

The Applicants submit that the DMA Regulations are unconstitutional and/or invalid or
otherwise illegal and that the Applicants say so for the reason that these delegated
legislation are not only unreasonably violating almost every single Section contained in the
Bill of Rights, but specifically regulating matters which are within the exclusive legislative
competence of the National or Provincial Legislatures as intended in Schedule 5 of the
Constitution. In this regard, and by way of reference, I refer this Court to inter alia
regulations of the control of businesses / persons / establishments that sell liquor to the
public; cemeteries, funeral parlours and crematoria; cleansing; beaches and amusement
facilities; licensing and control of undertakings that sell food to the public, et cetera.15

3.2

We further humbly submit that the CoGTA Minister used her delegated powers to make
regulations in terms of Section 27(2) of the DMA which regulations by far exceed the
purpose and objective of Section 27(2).16

3.3

In addition to the aforegoing, any regulations promulgated under the DMA must comply
with Section 146(6) of the Constitution 17 read with Section 59(4) of the DMA18 which

15

FA p. 19, para. 5
See fn 3
17
Section 146(6) of the Constitution: A law made in terms of an Act of Parliament or a provincial Act can prevail
only if that law has been approved by the National Council of Provinces. This clearly implies that the DMA
Regulations made in terms of the DMA may only prevail over Provincial Legislation if it had been approved by the
NCOP.
18
Section 59(4): Any regulations made by the Minister in terms of subsection (1) must be referred to the National
Council of Provinces for purposes of section 146(6) of the Constitution.
16

19
prescribe the process to inter alia refer the DMA Regulations to the NCOP. This process
was not followed by the CoGTA Minister rendering her own promulgation unlawful.19
3.4

We respectfully submit further that the National State of Disaster, also known generally as
the “Lockdown” amongst the population, declared by the CoGTA Minister in terms of
Section 27(1) of the DMA20 on 15 March 2020 was irrational and based on incorrect advice
and/or reaction to unconfirmed and/or otherwise unreliable international and national
medical and health results not taking our country’s unique socio-economic conditions in
consideration.21

3.5

In the alternative and/or in addition to the aforegoing, that the prohibition on gatherings in
terms of Regulation 2322, as defined in terms of Regulation 1 of the New Regulations is
invalid as it is in direct violation of the absolute limitation contained in Section 14(1) 23 of the
Gatherings Act. This is irrespective of the Limitation of Rights set out in Section 36 24 of

Also see Section 1 of the DMA where “prescribe” means prescribe by regulation in terms of section 59, and also
“this Act” includes any regulations made in terms of section 59. Thus, the regulations mentioned in Section 27(2)
should respectfully be construed as regulations in terms of Section 59 which effectively must comply to the
provisions of Section 59(4) before it becomes valid. Also see further Section 17 of the Interpretation Act, 1957
(Act No. 33 of 1957): “When the President, a Minister or the Premier or a member of the Executive Council of a
province is by any law authorized to make rules or regulations for any purpose in such law stated, notwithstanding
the provisions of any law to the contrary, a list of the proclamations, government notices and provincial notices
under which such rules or regulations were published in the Gazette during the period covered in the list, stating in
each case the number, date and title of the proclamation, government notice or provincial notice and the number
and date of the Gazette in which it was published, shall be submitted to Parliament or the provincial legislature
concerned, as the case may be, within fourteen days after the publication of the rules or regulations in the
Gazette.”
20
Section 27(1) of the DMA: In the event of a national disaster, the Minister may by notice in the Gazette declare a
national state of disaster if-- (a) existing legislation and contingency arrangements do not adequately provide for
the national executive to deal effectively with the disaster; or (b) other special circumstances warrant the
declaration of a national state of disaster.
21
FA p. 21, para. 6
22
Regulation 23: (1) All gatherings are banned, except- (a) for funerals; (b) when at a workplace; or (c) when buying
or obtaining goods and services, as allowed in Table 1. (2) An enforcement officer must, where a gathering takes
place(a) order the persons at the gathering to disperse immediately; and (b) if the persons refuse to disperse, take
appropriate action, which may subject to the Criminal Procedure Act, include arrest and detention.
23
Section 14(1) of Gatherings Act: In the case of a conflict between the provisions of this Act and any other law
applicable in the area of jurisdiction of any local authority the provisions of this Act shall prevail.
24
Section 36 of the Constitution: (1) The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom, taking into account all relevant factors, including— (a) the nature of the right;
(b) the importance of the purpose of the limitation; (c) the nature and extent of the limitation; (d) the relation
between the limitation and its purpose; and (e) less restrictive means to achieve the purpose. (2) Except as
provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the
Bill of Rights.
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the Constitution. The current regulations therefore conflict with legislation enacted by
Parliament which is permitting gatherings of the people. The current regulations effectively
prevent any protest against the actions of Government in relation to the declaration of a
National State of Disaster.25&26
3.6

In addition to the aforegoing, the decision to utilise the DMA to manage the current COVID19 crisis is unlawful. We say so for the following reasons. Section 27(1) of the DMA
provides that a National State of Disaster may be declared only if:
3.6.1 existing legislation or other contingency arrangements do not cater adequately for
dealing with the disaster effectively; or
3.6.2 there are special circumstances that warrant the declaration of a national state of
disaster.
The IHRA in fact adequately provides for dealing with COVID-19 under which the President
could have enacted proper regulations which would have been overseen by Parliament
and the NCOP. The IHRA lists a whole range of infectious diseases that are subject to its
regulations and it also sets out guidelines for the management of such diseases. The IHRA
was resorted to in treating a host of infectious diseases in South Africa for many decades.
There is no reason why government resorted to the draconian DMA Regulations
promulgated by the CoGTA Minister when, in fact, legislation existed that provided a less
restrictive mechanism to deal with the COVID-19 pandemic properly controlled by the
President, Parliament and the NCOP.27

25

Section 1 of the Gatherings Act: 'gathering' means any assembly, concourse or procession of more than 15
persons in or on any public road as defined in the Road Traffic Act, 1989 (Act 29 of 1989), or any other public place
or premises wholly or partly open to the air- (a) at which the principles, policy, actions or failure to act of any
government, political party or political organization, whether or not that party or organization is registered in terms
of any applicable law, are discussed, attacked, criticized, promoted or propagated; or (b) held to form pressure
groups, to hand over petitions to any person, or to mobilize or demonstrate support for or opposition to the views,
principles, policy, actions or omissions of any person or body of persons or institution, including any government,
administration or governmental institution.
26
See FA p. 27, para. 7
27
FA p. 28, para. 8
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3.7

In addition to the aforegoing, Applicants submit that restrictions introduced by the DMA
Regulations are unlawful and unconstitutional as the country is not in a State of
Emergency. The only foreseeable circumstances when according to Section 37 of the
Constitution, Government may be permitted to infringe upon the Bill of Rights, to the
extent set out in the DMA Regulations, is in the event of the declaration of a State of
Emergency.28

3.8

In the further alternative and/or addition to supra, the declarations of additional essential
services contained in Paragraph B Annexure B of the Old Regulations and subsequently
confirmed in the New Regulations29 were irrational, ultra vires and resultantly invalid in
that the declaration of essential services is the exclusive responsibility of the ESC 30
established in terms of Section 70 of the LRA and not that of the CoGTA Minister. Section
210 of the LRA 31 also provides for an absolute limitation that the processes set in
identifying essential services32 must be established in terms of the LRA. Section 210 of the
LRA provides that in the event of a conflict between the provisions of the LRA and any
other law, the provisions of the LRA shall prevail. The DMA Regulations are in conflict
with the LRA and are therefore unlawful and must be set aside.33

3.9

In the further alternative and/or addition to supra, to have allowed inter alia the mining
sector to have operated as an essential service not having been declared as such by the
ESC was hypocritical, unreasonable and irrational. This decision has also put mineworkers

28

See fn 16
Regulation 1 of the New Regulations: 'essential services' means the services listed in Annexure D.
30
Section 70(2) of the LRA: The functions of the essential services committee are- (a) to conduct investigations as
to whether or not the whole or a part of any service is an essential service, and then to decide whether or not to
designate the whole or a part of that service as an essential service; (b) to determine disputes as to whether or not
the whole or a part of any service is an essential service; and (c) to determine whether or not the whole or a part of
any service is a maintenance service.
31
Section 210 of the LRA: If any conflict, relating to the matters dealt with in this Act, arises between this Act and
the provisions of any other law save the Constitution or any act expressly amending this Act, the provisions of this
Act will prevail.
32
Section 213 of the LRA: "essential service" means – (a) a service the interruption of which endangers the life,
personal safety or health of the whole or any part of the population; (b) the Parliamentary service; (c) the South
African Police Services;
33
FA p. 29, para. 9
29
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who work in a health high-risk employment sector, as recognised by the NICD of South
Africa, in harm’s way under the current circumstances.34
3.10 In the further alternative and/or addition to the aforegoing, to have not allowed inter alia the
full vehicle, financial and property industries and hair and beauty salons as essential
services within the process of decision-making in respect to other decisions made by the
CoGTA Minister, was unreasonable, irrational and therefore unlawful.35
3.11

In general, these regulations have violated almost all clauses in the Bill of Rights of most
of our citizens. In that process, the CoGTA Minister has especially humiliated and trampled
upon the dignity of mostly the vulnerable low-to-medium income earners of our country and
our foreign guests, who rely on informal trade, tips, commissions, day wages, ad hoc
labour, and begging to survive.36

4

RE PARAGRAPHS 3.1 TO 3.3: LEGALITY

The Applicants respectfully refer the Court to the FA as well as paragraphs 2.15 to 2.24 supra.

5

RE PARAGRAPH 3.4: LOCKDOWN FOR COVID-19

The Applicants humbly refer the Court to the FA.

6

RE PARAGRAPH 3.5: GATHERINGS

6.1

Section 39(1) of the Constitution inter alia determines that the Court must use
International Law and may consider foreign law to interpret it.37

34

See fn 22
See fn 22
36
FA p. 31, para. 10
37
Section 39. (1) When interpreting the Bill of Rights, a court, tribunal or forum—
(a) must promote the values that underlie an open and democratic society based on human dignity, equality and
freedom;
35
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6.2

On 15 April 2020 the German Constitutional Court declared that it was unconstitutional to
prohibit its people to protest and have gatherings while there is sufficient legislation in
which parties may apply to have legal gatherings. For convenience I have attached and
translated the applicable judgment for the Court and attached to these Heads.

6.3

The Applicants humbly submit that the Gatherings Act, and specifically Section 14(1)
thereof38, ensures that everyone has the right, peacefully and unarmed, to assemble, to
demonstrate, to picket and to present petitions39 whereby such a right can’t be taken away
by any legislation in conflict with the Gatherings Act .

6.4

The Applicants are of the view that the DMA Regulations prohibiting these gatherings are
in conflict with the Gatherings Act itself and resultantly cannot overshadow this right and
are therefore invalid.

.

7

RE PARAGRAPS 3.6 & 3.7: INTERNATIONAL HEALTH REGULATIONS AND STATE
OF EMERGENCY

7.1

The IHRA determines that the President by Proclamation may incorporate the International
Health Regulations adopted by the World Health Assembly of WHO into the Act. 40

7.2

The President may also make regulations similar to the DMA Regulations to inter alia
react to any international health emergency41 and Parliament has the right to consider and
change those regulations ensuring complete oversight of the this authority given to the
President.42

(b) must consider international law; and
(c) may consider foreign law.
38
In the case of a conflict between the provisions of this Act and any other law applicable in the area of jurisdiction
of any local authority the provisions of this Act shall prevail.
39
Section 17 of the Constitution
40
Section 3(1)(c)
41
Section 3(2)
42
Section 3(5)

24
7.3

The Applicants submit that Section 27(1)(a) of the DMA states that the CoGTA Minister
may only declare a State of National Disaster where “existing legislation and contingency
arrangements do not adequately provide for the national executive to deal effectively with
the disaster”.

7.4

Clearly, the IHRA does provide for the national executive to adequately deal with such a
National State of Disaster which is currently allegedly the case and therefore invalid.

7.5

The current applicable International Health Regulations, 2005 could have been
incorporated in the IHRA by Presidential Proclamation. Same would have rendered the
IHRA more than suitable to have effectively addressed the COVID-19 pandemic in our
country.

8

RE PARAGRAPH 3.8 TO 3.10: ESSENTIAL SERVICES

The Applicants refer the Court to the FA.

9

RE PARAGRAPH 3.11: BILL OF RIGHTS

We specifically challenge the right of the CoGTA Minister to have implemented law which had
extensively violated our Bill of Rights in various ways which we shall argue at the hearing.

10

FURTHER MERITS

The Applicants refer the Court to the FA.

11

INTERESTS OF JUSTICE

The Applicants refer the Court to the FA.
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12

URGENCY

The Applicants refer the Court to the FA and RA.

13

COSTS

The Applicants refer the Court to the FA and RA.

14

CLOSING

The arguments of the 1st Applicant is not exhaustive and his right to add to these heads or amend
it at the hearing remains reserved.

THUS signed at PRETORIA on this 27TH day of MAY 2020.

REYNO DAWID DE BEER
FIRST APPLICANT
Cell. 0781745878
Email: reyno@libertyfighters.co.za

