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[1] Nature of the application 

2 

This is the judgment in an urgent application which came before me last week 

Thursday, 28 May 2020. In the application, the validity of the declaration of a 

National State of Disaster by the respondent, being the Minister of Cooperative 

Governance and Traditional Affairs ("the Minister"), and the regulations 

promulgated by her pursuant to the declaration are being attacked. The attack is 

by a Mr De Beer in person and by a voluntary community association known as 

the Liberty Fighters Network ("the LFN"). Another non-profit organization, the 

Rola Bon Renaissance Foundation ("RBR"), which also styles itself as "the 

African Empowerment", has been allowed to address the court as an amicus 1 0 

curiae (a friend of the court). 

[2] Introduction: 

As will appear hereinlater, the constitutionality of the regulations currently 

imposed on South Africa and its citizens and inhabitants in terms of Section 27 of 

the Disaster Management Act, 57 of 2002 (the "DMA"), referred to as the 

"lockdown-regulations" or the "COVID-19 regulations" (hereinlater simply 

referred to as "the regulations") is central to this application. I therefore deem it 

apposite to commence this judgment with the following quotations: 

2.1 "The exercise of public power must ... comply with the Constitution, which 

is the supreme law and the doctrine of legality, which is part of that law. 20 

The doctrine of legality, which is an incident of the rule of law, it one of the 

constitutional controls through which the exercise of public power is 

regulated by the Constitution. It entails that both the legislature and the 

executive are constrained by the principle that they may exercise no power 

and perform no function beyond that conferred upon them by law. In this 
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sense the Constitution entrenches the principle of legality and provides the 

foundation for the control of public power} ". 

2.2 "When deciding a constitutional matter within its power, a court-

(a) Must declare that any law or conduct that is inconsistent with the 

Constitution is invalid to the extent of its inconsistency and 

(b) May make any order that is just and equitable, including-

(i) an order limiting the retrospective effect of the declaration of 

invalidity and 

340 

(ii) an order suspending the declaration of invalidity for any period 

and on any conditions to allow the competent authority to 10 

correct the defect2
". 

2.3 "The essential humanity of man can be protected and preserved only where 

the government must answer - not just to the wealthy; not just to those of a 

particular religion, not just to those of a particular race, but to all of the 

people. And even a government by the consent of the governed, as in our 

Constitution, must be limited in its power to act against its people: so that 

there may be no interference with the right to worship, but also no 

interference with the security of the home; no arbitrary imposition of pains 

or penalties on an ordinary citizen by officials high or low; no restriction 

on the freedom of men to seek education or to seek work opportunity of any 20 

kind, so that each man may become all that he is capable ofbecoming3" . 

1 Affordable Medicines Trust v Minister of Health 2006 (3) SA 247 (Ce) per Ngcobo, J (as he then was). 
2 Section 172(1) of the Constitution. 
3 "Dav of Affirmation Address" by US Attorney-General Robert F Kennedy on 6 June 1966 at the University of 
Cape Town and which include the "we live in interesting times" quotation included in the judgment in Mahomed 
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[3] The relief claimed in this application and matters ancillaty thereto: 

4 

3.1 The applicants claim the following relief (paraphrased in part and 

summarised from the Notice of Motion): 

3.1.1 That the national state of disaster be declared unconstitutional, 

unlawful and invalid; 

3.1.2 That all the regulations promulgated by the Minister be declared 

unconstitutional, unlawful and invalid; 

3.1.3 That all gatherings be declared lawful alternatively be allowed 

subject to certain conditions; 

3.1.4 That all businesses, services and shops be allowed to operate 10 

subject to reasonable precautionary measures of utilizing masks, 

gloves and hand sanitizers. This relief was, however, only sought 

as an alternative and made subject to consultation with the Essential 

Services Committee contemplated in Section 70 of the Labour 

Relations Act, 66 of 1995. 

3.2 It must immediately be apparent that some of the relief claimed has, to a 

larger or lesser extent, either been overtaken or, at least been impacted on, 

by subsequent events. These are the promulgation of the latest set of 

regulations signed by the Minister and promulgated during the course of 

the hearing of this application, being the regulations published in 20 

government Notice 608 of 28 May 2020, the "Alert Level 3 Regulations" 

which added Chapter 4 to the existing regulations. 

and Others v The President and Others (referred to in paragraph 3.5 of this judgment) which came some time 
after his speech at the Joint Defense Appeal on 21 June 1961 in Chicago. 
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3.3 The applicants urged me to, in consideriIlg the application, have regard to 

the facts in existence prior to the date of hearing, but were constrained to 

concede that the changing of the factual landscape on the day of hearing 

would be relevant when any appropriate relief is to be formulated, should 

the applicants be successful. I might add that the matter was initially set 

down by the applicants for hearing on 19 May 2020. The Minister was 
ICOO-Z:20 

given an admittedly short time by them to deliver answering affidavits, 

which she failed to do. An extension was negotiated by the State Attorney 

until 22 May 20202 which deadline was also missed. After I had ruled that 

342 

the answering affidavit need to be delivered by close of business on 26 10 

May 2020, it was eventually deposed to by the Director-General in the 

Minister's department ("COGTA"), authorized by the Minister to speak on 

her behalf. 

3.4 A further issue of concern for me, namely the possibility of conflicting 

judgments due to a multiplicity of applications in different courts and at 

different times, dealing with matters related to the same subject matter of 

this application, was confirmed in another affidavit filed on behalf of the 

Minster in her application for condonation for the late delivery of the 

answering affidavit. I interpose to state that the condonation application 

was not opposed and, in order to reach finality in the application, it was 20 

consequently granted. Four different such applications were identified in 

the said affidavit, being applications by inter alia the Democratic Alliance, 

Afriforum and the Fair Trade Independent Association, in all of which 

some of the regulations or parts thereof were challenged. Neither the 

counsel for the Minister nor the State Attorney could enlighten me of the 

exact nature or status of these other applications, save to indicate that most 

of them are pending and due to be heard some time in June 2020. This lack 

of cohesion and coordination is unsatisfactory but the multitude of 
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regulatory instruments issued by different role-players over a short space of 

time is the most probable cause thereof. 

3.5 Another aspect that needs to be dealt with is that of an as yet unreported 

recent judgment by my colleague, Neukircher, J in the matter of Mohamed 

and two others v The President of the Republic of South Africa and others 

Case no 21402/20 in this Division on 30 April 2020. In that matter an 

application to have Regulation 11 B(i) and (ii) of the regulations which 

predated the Alert Level 3 regulations declared to be overbroad, excessive 

and unconstitutional, was dismissed. Neukircher, J found that the 

restrictions then in force, constituting a blanket ban on religious gatherings 10 

to be "(n)either unreasonable (n)or unjustifiable" (paragraph 77). She 

further found that every citizen was called upon "in the name of the greater 

good" and in the spirit of Ubuntu to make sacrifices to their fundamental 

rights (paragraph 75). Her judgment was however based on an application 

whereby the applicants therein asked for "an exception" to be made for 

them whilst they accepted that the regulations were rational and a 

constitutionally permissible response to the COVID-19 pandemic 

(paragraph 65). 

3.6 The relief claimed in that application and in the current urgent application 

differ materially from each other. In addition, the facts on which the 20 

applicants rely in the present application are also different from those relied 

on before Neukircher, J. The current applicants also do not accept either 

the rationality or constitutionality of the regulations. In fact, that is the 

very basis of their attacks. I find that the two applications are sufficiently 

distinguishable that the issues in the present application are neither res 

iudicata nor that I am bound to follow that judgment. I shall now deal with 

the current application hereunder. 
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[4] The Disaster Management Act, 57 of 20002 ("the DMA") and the 

Minister's conduct thereunder: 

4.1 The preamble to this Act states that the Act is to provide for an integrated 

and co-ordinated disaster management policy that focuses on preventing or 

reducing the risk of disasters, mitigating the severity of disasters, 

emergency preparedness, rapid and effective response to disasters and 

post-disaster recovery. The Act established national, provincial and 

municipal disaster management centers. 

344 

4.2 In terms of section 23(1) of the DMA, when a "disastrous event occurs or 

threatens to occur" the National Disaster Management Centre must assess 10 

the magnitude and severity of the disaster and classify it as a local, 

provincial or national disaster. 

4.3 The nature and spread of the novel Coronavirus causing the COVID 19 

epidemics in numerous countries, having originated, to all accounts in 

Wuhan, China, has received unprecedented media coverage since the 

beginning of 2020. The nature of the virus and COVID 19 need not be 

restated here and has been covered in other judgments in this division, 

notably the Mahomed-case mentioned in paragraph 3.5 above and the 

widely publicized but as yet unreported judgment of my colleague 

Fabricius, J in Khosa and Others v Minister of Defence and Military 20 

Veterans and of Police and Others, Case No 21512/2020 in this Division 

dated 15 May 2020. The rapid proliferation of COVID 19 epidemics to 

114 countries caused the World Health Organisation (the "WHO") to 

characterize COVID 19 as a global pandemic. In announcing the 

declaration, the President of the WHO inter alia stated the following with 

reference to measures taken to reduce the impact of the pandemic: 
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"We know that these measures are taking a heavy tall on societies 

and economies, just as they did in China. All countries must strike a 

fine balance between protecting health, minimizing economic and 

social disruption and respecting human rights ... . Let me 

summarise it infour key areas: 

First, prepare and be ready, 

- Second, detect, protect and treat, 

- Third, reduce transmission, 

- Fourth, innovate and learn ... ". 

4.4 Pursuant to the above, Dr Tau, in his capacity of the National Disaster 10 

Management Centre on 15 March 2020 after assessing the potential 

magnitude and severity of the COVID-19 pandemic, classified the 

pandemic as a national disaster in South Africa as envisaged in aforesaid 

section 23 (1) of the DMA. 

4.5 Dr Tau, in the notice published by him regarding the abovementioned 

classification, also referred to section 23 (8) of the DMA which, when read 

with section 26(1) thereof, provides that "the national executive is 

primarily responsible for the co-ordination and management of national 

disasters irrespective of whether a national state of disaster has been 

declared in terms of section 27". The applicants have not attacked Dr 20 

Tau's assessment or classification. Dr Tau went further in his notice and 

called upon all organs of state "to further strengthen and support the 

existing structures to implement contingency arrangements and ensure that 

measures are put in place to enable the national executive to effectively 

deal with the effects of this disaster" . 
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4.6 The DMA further prescribes the national executive's obligations in dealing 

with a national disaster in section 26(2) thereof. In terms of this section, 

the national executive "must" follow one of two courses: in terms of 

346 

section 26(2)(a), in the event of no declaration of a national state of 

disaster, it must deal with the disaster in terms of existing legislation and 

contingency arrangements. The second course of conduct occurs when a 

national state of disaster has been declared. In that instance, in terms of 

section 26(2)(b) the national executive must deal with the disaster, again in 

terms of existing legislation and contingency arrangements, but in this 

instance "... as augmented by regulations or directives made or issued in 1 0 

terms ofsection27 (2)". 

4.7 When and how is a national state of disaster declared? This occurs when 

the Minister, by notice in the Gazette makes such a declaration. She may 

do so in terms of section 27(1) of the DMA in the following circumstances, 

namely if-

(a) "existing legislation and contingency arrangements do not 

adequately provide for the national executive to deal efficiently with 

the disaster,· or 

(b) other special circumstances warrant the declaration of a national 

state of disaster". 

4.8 The Director-General of COGTA, described the national executive's 

reaction to the looming pandemic as follows: 

"The government sought medical advice from medical and scientific 

experts (national Corona Task Team) to prepare in order to manage 

and minimize the risk of infection and slow the rate of infection to 

prevent the overwhelming of the public healthcare facilities. There 

20 
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IS no existing legislation and contingency arrangement to 

adequately manage COVID-19. 

The WHO also issued guidelines as to how countries can slow the 

rate of infection and prevent many deaths. The government also 

learnt from other countries which were already grappling with the 

measures to contain the disease. An effective means to slow the rate 

of infection and "flatten the curve" was to employ measures to 

manage the CO VID-19 by ensuring a coordinated response and 

putting the South African national resources of the national 

government together to deal with this pandemic. There were no 10 

effective measures to manage the risk of infection or prevent 

infection and to ensure that the government was prepared to deal 

with Covid-19 pandemic. The government had to consider placing 

measures to deal with the outbreak, considering the consequences 

of those measures on the South African population and economy. 

The purpose of curbing the spread of the COVID-19 disease was to 

save lives. After consultation with the Minister of Health and 

Cabinet, it was agreed that the most effective measures to manage 

CO VID-19 and the consequences of this disease on the society and 

the economy, was to declare a national state of disaster in terms of 20 

section 27(1) of the DMA. Thus, on the 15th March 2020, the 

Minster declared a national state of disaster". 

4.9 The mere say-so that there exists no existing legislation by which the 

national executive could deal with the disaster is disputed by the applicants 

and they contend that any such determination by the Minister was both 

misplaced and "irrational". Their contention is made with reference to the 
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International Health Regulations Act, 28 of 1974. In terms of this Act the 

President may, by mere proclamation, invoke the International Health 

Regulations for dealing with the disaster. These regulations appear, 

however not to have been updated and neither do they specifically provide 

for COVID-19, presumably due to the novelty thereof. It is therefore 

difficult to assess whether this Act can "adequately provide for the national 

executive to deal effectively with the disaster". 

4.10 The Minister, however, did not in her declaration seek to rely on section 

27(1)(a) of the DMA and the issue of insufficiency of existing legislation. 

348 

She relied on the following factors for the declaration of a national state of 10 

disaster: 

- The magnitude and severity of the COVID 19 "outbreak" 

- The declaration of the outbreak as a pandemic by the WHO 

- The classification thereof as a national disaster by Dr Tau as referred to 

in paragraph 4.4 above 

- The "need to augment the existing measures undertaken by organs of 

state to deal with the pandemic" and 

- The recognition of the existence of special circumstances warranting 

such a declaration. 

4.11 It is unfortunate that the Minister chose not to enlighten the court what the 20 

abovementioned "special circumstances" are, but left it to the Director 

General to make generalized statements. Neither the Minister nor the 

Director-General elaborated on the shortcomings in "existing measures 

undertaken by the organs of state". A somewhat disturbing fact is that there 
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was no time delay since the declaration by Dr Tau and that of the Minister 

during which such shortcomings could have manifested themselves as the 

Minister's declaration followed that of Dr Tau on the same day. In fact, 

they were published in the same Government Gazette, No 43096 of 15 

March 2020. 

4.12 The applicants however did not attack the declaration on any of the 

abovementioned grounds or shortcomings but based their attack on the 

alleged irrational reaction to the coronavirus itself and the number of deaths 

caused thereby. Numerous publications were referred to, proclaiming the 

reaction to COVID 19 as a gross over-reaction. The applicants referred to 10 

various comparisons to other diseases plaguing the country and the 

continent, such as TB, influenza and SARS COV-2. Various statistics, 

infections rates, mortality rates and the like were also referred to. This 

attack was, however, not launched by way of a review application, which 

limited the scope of affidavits and facts placed before the court, particularly 

in an urgent application. Taking into account, however, the extent of the 

worldwide spread of the virus, the pronouncements by the WHO and its 

urging of member states to take the pandemic very seriously in order to 

protect their citizens and inhabitants as well as the absence of prophylaxes, 

vaccines, cures or, to this date, effective treatment, I cannot find that the 20 

decision was irrational on what was placed before me. I am also prepared 

to accept that measures were urgently needed to convert an ailing and 

deteriorated public health care system into a state of readiness, able to cope 

with a previously unprecedented demand for high-care and intensive care 

facilities should there not be a "flattening" but an uncontrolled "spike" in 

the rate or number of seriously affected patients, constitute "special 

circumstances" . 
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4.13 Having stated that, though, the declaration of a national state of disaster by 

the Minister, had important consequences. It allowed her to make 

regulations and issue extensive directions regarding a wide range of 

aspects. Section 27 (2) of the DMA is the enabling provision in this regard 

and reads as follows: 

" (2) If a national state of disaster has been declared in terms 

of subsection (1), the Minister may, subject to subsection (3), and 

after consulting the responsible cabinet member, make regulations 

or issue directions or authorize the issue of directions concerning-

350 

(a) the release of any available resources of the national 10 

government, including stores, equipment, vehicles and 

facilities; 

(b) the release of personnel of a national organ of state for 

the rendering of emergency services; 

(c) the implementation of all or any of the provisions of a 

national disaster management plan that are applicable in 

the circumstances; 

(d) the evacuation to temporary shelters of all or part of the 

population from the disaster-stricken or threatened area 

if such action is necessary for the preservation of life; 20 

(e) the regulation of traffic to, from or within the disaster

stricken or threatened area; 

(f) the regulation of the movement of person and goods to, 

from or within the disaster-stricken or threatened area; 

(g) the control and occupancy of premises in the disaster-

stricken or threatened area; 
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(h) the provision, control or use of temporary emergency 

accommodation; 

(i) the suspension or limiting of the sale, dispensing or 

transportation of alcoholic beverages in the disaster

stricken or threatened area; 

0) the maintenance or installation of temporary lines of 

communication to, from or within the disaster area; 

(k) the dissemination of information required for dealing 

with the disaster,' 

(I) emergency procurement procedures,' 

(m) the facilitation of response and post-disaster recovery 

and rehabilitation; 

(n) other steps that may be necessary to prevent an 

escalation of the disaster, or to alleviate, contain and 

minimize the effects of the disaster; or 

(0) steps to facilitate international assistance". 

10 

4.14 It is clear from a reading of the enabling provisions, that disasters other 

than the one currently facing us as a result of the COVID-19 pandemic, 

were contemplated by the DMA. The occurrence of a flood, for example, 

would fit neatly into the provisions - evacuation would be needed, traffic 20 

would need to be regulated, shelters would be needed, lines of 

communications would need to be installed or re-installed and post-disaster 

recovery and rehabilitation would be needed. These occurrences have 

happened in our recent past where measures of this nature had been 

necessary. The floods in various parts of our country in 2016 and 2019 are 

but examples of recent memory. In those instances members of the 
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SANDF deployed rescue teams and rendered assistance in the various of 

the aspects covered by Section 27 (2)(a) - (n) quoted above, rather than 

patrol the streets armed with machine guns. I shall return to this aspect 

later. 

[5] The nature of the "lockdown regulations": 

5.1 When the President of South Africa eleven weeks ago announced a "hard 

lockdown" in South Africa when the COVID 19 pandemic hit our shores, 

352 

the country and indeed, the world generally lauded him for the fast and 

decisive action taken to guard us against the anticipated debilitating (and 

deadly) consequences of the disaster. The rationality of this policy 10 

direction taken by the national executive then appeared readily apparent to 

virtually all South Africans. 

5.2 In the President's speech whereby he announced the move to "Alert Level 

3", he introduced the issue of the regulations promulgated and 

implemented as a result of the Minister's declaration under consideration 

as follows: "It is exactly 10 weeks since we declared a national state of 

disaster in response to the coronavirus pandemic. Since then, we have 

implemented severe and unprecedented measures - including a nationwide 

lockdown - to contain the spread of the virus. I am sorry that these 

measures imposed a great hardships on you - restricting your right to 20 

move freely, to work and eke out a livelihood. As a result of the measures 

we imposed - and the sacrifices you have made - we have managed to slow 

the rate of infection and prevent our health facilities from being 

overwhelmed. We have used the time during the lockdown to build up an 

extensive public health response and prepare our health system for the 

anticipated surge of infections". This accords with the stated objective 

identified in the Directive General's answering affidavit as quoted in 
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paragraph 4.8 above. (I interpose to state that the parties and the amicus 

have, both in their affidavits and heads of argument (as well as in court) 

repeatedly referred to various web sites and other sources of public media. 

Evidentiary value apart, I had been enjoined to take judicial cognisance of 

these references, hence the source for this quotation). 

5.3 Despite having attained the abovementioned laudable objectives with the 

assistance of the initial "lockdown regulations", the applicants contend they 

were unlawful for want of prior approval by the National Council of 

Provinces. Many of the functional areas referred to in Section 27 (2) of the 

DMA fall, in tenus of Schedule 5 of the Constitution, within the areas of 10 

provincial legislative competence, such as liquor licenses, provincial sport, 

provincial roads and traffic, beaches and amusement facilities, cemeteries, 

funeral parlours and crematoria, markets, public places and the like (subject 

to certain monitoring and control aspects by local spheres of government 

which are not relevant to the current issues). In order to avoid conflict 

between national and provincial legislation, section 146 (6) of the 

Constitution requires laws made by an Act of Parliament to prevail only 

after approval by the National Council of Provinces ("NCOP"). Section 59 

(4) of the DMA provides that regulations made by the Minister should also 

be referred to the NCOP for approval first. This provisio, however, only 20 

refers to regulations promulgated in the ordinary course of business in 

tenus of section 59(1) of the DMA. It does not apply to all regulations 

under the Act. Upon a reading of sections 27 (2) and 27 (5) of the DMA it 

is also clear that the regulations ( and directions) provided for therein, are of 

an urgent or emergency nature and clearly intended to be for a temporary 

period only. They are distinguishable from those mentioned in sections 

59(1) and 59(4) of the DMA and to equate the two types of regulation with 

each other and require consideration, debate and approval by the NCOP for 
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Section 27(2) regulations might frustrate or negate the whole purpose of 

urgent action and augmentation of otherwise insufficient disaster 

management provisions. 

5.4 I therefore find that this ground of attack cannot succeed. What it does 

highlight however, is the consequences of invoking a national state of 

disaster and reliance on section 27 (2): it places the power to promulgate 

and direct substantial (if not virtual all) aspects of everyday life of the 

people of South Africa in the hands of a single minister with little or none 

354 

of the customary parliamentary, provincial or other oversight functions 

provided for in the Constitution in place. The exercise of the functions 10 

should therefore be closely scrutinized to ensure the legality and 

Constitutional compliance thereof. 

[6] The legality of the "lockdown regulations". 

6.1 The making of regulations and the issuing of directives by the Minster in 

terms of the DMA are subject to the following limitations: 

- They may only be made after consultation with "the responsible Cabinet 

member", responsible for each specific functional area of jurisdiction 

(Section 27(2)) 

- The power to make regulations and directions "may be exercised only to 

the extent that this is necessary for the purpose of - 20 

(a) assisting and protecting the public; 

(b) providing relief to the public; 

(c) protecting property; 

(d) preventing or combating disruption; or 
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(e) dealing with the destructive and other effects of the 

disaster" (Section 27(3» 

as an exercise of public power or performance of a public function, the 

regulations and directions may not go beyond that expressly provided 

for in the enabling section of the DMA mentioned in paragraph 4 

above4
. 

In every instance where the power to make a specific regulation is 

exercised, the result of that exercise, namely the regulations themself 

must be rationally related to the purpose for which the power was 

conferred 5. This is the so-called "rationality test". It answers the 1 0 

question: Is there a rational connection between the intervention and the 

purpose for which it was taken? I shall elaborate on this hereunder. 

- In the last instance, where the exercise of a public power infringes on or 

limits a constitutionally entrenched right, the test is whether such 

limitation is, in tenns of Section 36 of the Constitution, justifiable in an 

open and democratic society based on human dignity, equality and 

freedom (the "limitation test"). 

33C!-34-0 
6.2 In para 2.1 of the introductory part of this judgment, I also referred to the 

supremacy of the Constitution and the principle of legality that requires the 

steps taken to achieve a permissible objective to be both rational and 20 

4 Fedsure Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan Council 1999 (l)SA 374 (CC) at 
para [58]; Minister of Public Works v Ka yalami Ridge Environmental Association 2001 (3) SA 1151 (CC) at para 
[34]; Affordable Medicine (Supra) at para [49] and Masetlha v President of the Republic of South Africa 2008 (1) 
SA 566 (CC) at para [80] 
5 DA v President of the RSA 2013 (1) SA 248 (CC) at para [27] and Pharmaceutical Manufacturers Association of 
SA: In re : ex parte President of the RSA and Others 2000 (2) SA 674 (CC) at para [85] . 
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rationally connected to that objective. This entails the rationality test 

referred to above6
• 

6.3 The rationality test is concerned with the evaluation of the relationship 

between means and ends "... it is not to determine whether some means 

will achieve the purpose better than others but only whether the means 

employed are rationally related to the purpose for which the power was 

356 

6.4 Where a decision is challenged on the grounds of rationality or, as in this 

case, the regulations are attacked on the basis of irrationality, " ... courts 

are obliged to examine the means selected to determine whether they are 10 

rationally related to the objective sought to be achieved. What must be 

stressed in that the purpose of the enquiry is not whether there are other 

means that could have been used, but whether the means selected are 

rationally related to the objective sought to be achieved. And if, objectively 

speaking, they are not, they fall short of the standard demanded by the 

Constitution"s. 

6.5 The Chief Justice labelled such a failure a "disconnect" between the means 

and the purpose9
. 

6.6 It must also follow that, if a measure is not rationally connected to a 

permissible objective, then that lack of rationality would result in such a 20 

measure not constituting a permissible limitation of a Constitutional right 

in the context of Section 36 of the Constitution. 

6 Law Society v President of the RSA 2019 (3) SA 30 (Ce) at [61]- [63]. 

7 DA v President of RSA (supra) at para [32]. 

8 Allbert v Centre for the Stud y of Violence and Reconciliation and others 2010 (3) SA 293 (Ce) at para [51]. 

9 Electronic Media Network v e.tv (Pty) Ltd 2017 (9) BCLR (Ce) 8 June 2017. 
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6.7 In the answering affidavit by the Director General of COGTA on behalf of 

the Minster, clearly being aware of the abovementioned limitations on the 

exercise of public power, she said the following: 

"1 am advised that in determining whether the decision of the 

functionary is rational, the test is objective and is whether the means 

justifY the ends. Thus, 1 submit, with respect, that under the 

circumstances, the means justifY the ends". 

6.8 Apart from the fact that this statement says factually very little, if 

anything, I questioned whether the Director-General had not intended to 

argue that the "end justifies the means 10". Counsel for the Minister assured 1 0 

me that the Director General meant exactly what she said. 

6.9 The Director General correctly contended that the COVID 19 pandemic 

implicates the constitutionally entrenched rights to life11
, to access to health 

care 12 and an environment that is not harmful 13 . As a result of this, she 

submitted that "the South African population has to make a sacrifice 

between the crippling of the economy and loss of lives". Her sublnission 

further was that the regulations "... cannot, therefore, be set aside on the 

basis that they are causing economic hardship, as saving lives should take 

precedence over freedom of movement and to earn a living". 

6.10 Of course the saving of lives is a supreme Constitutional imperative and 20 

one of the most fundamental rights entrenched in the Bill of Rights in the 

Constitution. An equally anguishing conundrum is the resultant choice 

10 Being a reference to the Machaivellian principle of justifying any, even unlawful, means as long as the end is 
good or beneficial or, put differently: a good outcome excuses any wrongs committed to attain it. 
11 Section 11 of the Constitution. 
12 Section 27 of the Constitution. 
13 Section 24 of the Constitution. 
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between "plague and famine" as a leading journalist has recently described 

the situation. 

6.11 All the instructions to deal with the pandemic referred to earlier, being the 

WHO declaration, the declaration of Dr Tau and the DMA self, however go 

beyond the mere issue of saving lives, some of which, with the greatest 

degree of sensitivity, international experience has shown, may inevitably be 

lost. The object is, if one is not able to completely prevent the spread the 

infection, to least attempt to limit the spread or the rate of infection whilst 
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at the same time maintain social cohesion and economic viability. All 

these instruments, and in particular the enabling legislation, confirm this. 10 

Sections 27(2) and 27 (3) of the DMA states the aim thereof to be 

"assisting the public, providing relief to the public ... and ... dealing with 

the destructive effect of the disaster". 

[7] Applying the rationality test: 

It is now necessary to test the rationality of son1e of the regulations and their 

"connectivity" to the stated objectives of preventing the spread of infection: 

7.1 When a person, young or old, is in the grip of a terminal disease (other than 

COVID 19) and is slowly leaving this life, to ease that suffering and the 

passing, it is part of the nature of humanity for family and loved ones to 

support the sufferer. Moreover there are moral, religious and Ubuntu 20 

imperatives demanding this. One might understand the reluctance to have 

an influx of visitors should the person at death' s door be inside the doors of 

a medical facility for fear of the spread of COVID 19, but what if the 

person is in his or her own home or at the home of a family member or 

friend? Loved ones are by the lockdown regulations prohibited from 

leaving their home to visit if they are not the care-givers of the patient, 
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despite being prepared to limit their numbers and take any prescribed 

precautions, But once the person has passed away, up to 50 people armed 

with certified copies of death certificates may even cross provincial borders 

to attend the funeral of one who has departed and is no longer in need of 

support. The disparity of the situations are not only distressing but 

irrational (Regulation 35). 

7.2 There are numerous, thousands, no, millions of South African who operate 

in the informal sector. There are traders, fisheries, shore-foragers, 

construction workers, street-vendors, waste-pickers, hairdressers and the 

like who have lost their livelihood and the right to "eke out a livelihood" as 10 

the President referred to it as a result of the regulations. Their contact with 

other people are less on a daily basis than for example the attendance of a 

single funeral. The blanket ban imposed on them as opposed to the 

imposition of limitations and precautions appear to be irrational. 

7.3 To illustrate this irrationality further in the case of hairdressers: a single 

mother and sole provider for her family may have been prepared to comply 

with all the preventative measures proposed in the draft Alert Level 3 

regulations but must now watch her children go hungry while witnessing 

minicab taxis pass with passengers in closer proximity to each other than 

they would have been in her salon. She is stripped of her rights of dignity, 20 

equality, to earn a living and to provide for the best interests of her 

children. (Table 2 item 7). 

7.4 There were also numerous complaints referred to in papers about 

Regulation 34 placing irrational obstacles in the way of those responsible 

for children or in the position of care-givers of children to see that their 

best interests are catered for. 
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7.5 Random other regulations regarding funerals and the passing of persons 

also lack rationality. If one wants to prevent the spreading of the virus 

through close proximity, why ban night vigils totally? Why not impose 

time, distance and closed casket prohibitions? Why not allow a vigil 

without the body of the deceased? Such a limitations on a cultural practice 

would be a lesser limitation than an absolute prohibition. If long-distance 

travel is allowed, albeit under strict limitations, a vigil by a limited number 

of grieving family members under similar limitations can hardly pose a 

larger threat. And should grieving family members breach this prohibition, 
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their grief is even criminalized (Regulations 35(3) and 48(2)). 10 

7.6 There is also no rational connection to the stated objectives for the 

limitation on the degree of the familial relationship to a deceased in order 

to permissibly attend his or her funeral. What if the deceased is a clan 

elder or the leader of a community or the traditional head of a small 

village? Rather than limit the number of funeral attendees with preference 

to family members, exclusions are now regulated, arbitrarily ignoring the 

facts of each case (Regulation 35(1)). 

7.7 The limitations on exercise are equally perplexing: If the laudable objective 

is not to have large groups of people exercising in close proximity to each 

other, the regulations should say so rather than prohibit the organizing of 20 

exercise in an arbitrary fashion (Regulation 33(a)(e)). 

7.8 Restricting the right to freedom of movement in order to limit contact with 

others in order to curtail the risks of spreading the virus is rational, but to 

restrict the hours of exercise to arbitrarily determined time periods is 

completely irrational (also Regulation 33(1)(e)). 



361 APPEAL: 538/2020 

A QUO: 21542/2020 I Judgment 

24 

7.9 Similarly, to p:ut it bluntly, it can hardly be argued that it is rational to allow 

scores of people to run on the promenade but were one to step a foot on the 

beach, it will lead to rampant infection (Regulation 39(2)(m)). 

7.10 And what about the poor gogo who had to look after four youngsters in a 

single room shack during the whole lockdown period? She may still not 

take them to the park, even if they all wear masks and avoid other people 

altogether (also Regulation 39(2)(e)). 

7 .11 During debate of the application, the argument was tentatively raised that 

all the limitations on Constitutional rights were recompensed ,by the 

government. Counsel for the Minister had been constrained to concede 1 0 

that, even if the government's attempts at providing economic relief 

functioned at its conceivable optional best, monetary recompense cannot 

remedy the loss of rights such as dignity, freedom of movement, assembly, 

association and the like. 

7 .12 The practicalities (or rather impracticalities) of distributing aid relief in the 

form of food parcels highlights yet another absurdity: a whole community 

might have had limited contact with one another and then only in passing 

on the way to school or places of employment on any given day prior to 

the regulations, but are now forced to congregate in huge numbers, 

sometimes for days, in order to obtain food which they would otherwise 20 

have prepared or acquired for themselves. 

7.13 I am certain, from what I have seen in the papers filed in this matter and 

from a mere reading of the regulations, even including the Alert Level 3 

regulations, that there are many more instances of sheer irrationality 

included therein. If one has regard to some of the public platforms to 

which I have been referred to, the examples are too numerous to mention. 
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One need only to think of the irrationality in being allowed to buy a jersey 

but not undergarments or open- toed shoes and the criminalization of many 

of the regulatory measures. 

7.14 Despite these failures of the rationality test in so many instances, there are 

regulations which pass muster. The cautionary regulations relating to 

education, prohibitions against evictions, initiation practices and the 

closures of night clubs and fitness centres, for example as well as the 

closure of borders. (Regulations 36, 38, 39(2)(d)and(e) and 41) all appear 

to be rationally connected to the stated objectives. 
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7.15 So too, are there ameliorations to the rationality deficiencies in the 10 

declarations by other cabinet members in respect of the functional areas of 

their departments promulgated since Alert Level 3 having been declared, 

but these have neither been placed before me nor have the parties addressed 

me on them. This does not detract from the Constitutional crisis 

occasioned by the various instances of irrationality, being the impact on the 

limitation issue foreshadowed in section 36 of the Constitution referred to 

in paragraph 6.1 above. 

7.16 I debated with counsel for the Minister the fact that I failed to find any 

evidence on the papers that the Minister has at any time considered the 

limitations occasioned by each the regulations as they were promulgated, 20 

on the Constitutional rights of people. The Director General's affidavit 

contains mere platitudes in a generalized fashion in this regard, but nothing 

of substance. 

7.17 The clear inference I draw from the evidence is that once the Minister had 

declared a national state of disaster and once the goal was to "flatten the 

curve" by way of retarding or limiting the spread of the virus (all very 
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commendable and necessary objectives), little or in fact no regard was 

given to the extent of the impact of individual regulations on the 

constitutional rights of people and whether the extent of the limitation of 

their rights was justifiable or not. The starting point was not "how can we 

as government limit Constitutional rights in the least possible fashion 

whilst still protecting the inhabitants of South Africa?" but rather "we will 

seek to achieve our goal by whatever means, irrespective of the costs and 

we will determine, albeit incrementally, which Constitutional rights you as 

the people of south Africa, may exercise". The affidavit put up on behalf 

of the Minister confirms that the factual position was the latter. One should 1 0 

also remind oneself that the enabling section of the DMA sought to 

augment existing measures, not replace them entirely. 

7.18 This paternalistic approach, rather than a Constitutionally justifiable 

approach is illustrated further by the following statement by the Director 

General: "The powers exercised under lockdown regulations are for public 

good. Therefore the standard is not breached". 

7.19 The dangers of not following a Constitutional approach in dealing with the 

COVID 19 pandemic have been highlighted in the judgment of Fabricius, J 
3U4-"3US 

referred to in paragraph 4.3 above. In his judgment, the learned judge, 

amongst other things, raised the following question: 

"The virus may well be contained - but not defeated until a vaccine 

is found - but what is the point if the result of harsh enforcement 

measures is a famine, an economic wasteland and the total loss of 

freedom, the right to dignity and the security of the person and, 

overall, the maintenance of the rule of law"? 

20 



APPEAL: 538/2020 

A QUO: 21542/2020 I Judgment 

27 

7.20 In a recent article by Ca1itz in De Rebus 2020 (June) DR 9 entitled 

"Government's response to COVID 19: has the Bill of Rights been given 

effect to?" the following apposite views are expressed: 

"COVID-J9 is a fierce pandemic with numerous deaths across the 

world and unfortunately there is no date on our calendar, which we 

can circle, to indicate when the storm will finally pass. Yes, there 

are unprecedented hardships on social, political, health, and 

economic sectors, but even more so on basic human rights. These 

distresses are felt more harshly by the least protected in society who 
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do not have access to adequate housing, clean running water, health 1 0 

care, food, or social security, which are all guaranteed basis human 

rights. 

The protection of inherent human dignity is another constitutional 

right guaranteed in s J 0 of the Constitution. While it goes without 

saying that the loss of employment or livelihood impact on one's 

dignity; the rapidly increased rate of gender-based violence during 

lockdown raises concern and alarm. Women and men are beaten 

and abused by their partners while being compelled by law to stay 

inside their homes. They cannot run or escape and are eft helpless. 

During a pandemic, government should never lose sight of basic 20 

human rights. In fact, it should prioritise their realization and 

protection of human rights in such a time even more so. In my view, 

the Bill of Rights has not been given effect to. A pro-human rights 

lockdown would have perhaps looked much different -

Military officials would have acted more humanely; 
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Lockdown regulations would have not been equally strict over 

dtfJerent parts of the country and would have taken into 

account personal living conditions of the poor; and 

The fulfilment of human rights would have been the most 

important priority to attain". 

I agree with these sentiments. 

7 .21 I find that, in an overwhelming number of instances the Minister have not 

demonstrated that the limitation of the Constitutional rights already 

mentioned, have been justified in the context of section 36 of the 

Constitution. 

[8] Further aspects 

There are two further aspects which I need to deal with: 

8.1 The first is the applicants' contention that the regulations breach the right 

to hold gatherings as contemplated in the Regulation of Gatherings Act, No 

205 of 1993 (the "Gatherings Act"). In particular, section 14 (1) of that 

Act is relied on. It reads: "In the case of a conflict between the provisions 

of this Act and any other law applicable in the area of jurisdiction of any 

local authority, the provisions of this Act shall prevail". The reliance on 

10 

the Gatherings Act is misplaced: the Act does not create the right to hold 

gatherings, it merely regulates the exercise of those rights. The actual 20 

rights are founded in sections 17 and 18 of the Constitution itself14. While 

"gatherings" in the form of religious congregation has been allowed under 

the Alert Level 3 regulations under strict conditions (in giving effect to the 

14 Section 17:Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to 
present petitions. 
Section 18: Everyone has the right to freedom of association. 
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rights to freedom of religion, belief and OpInIOn as guaranteed under 

section 15 of the Constitution), no recognition has been given to any 

section 17 rights nor has any consideration been given to the infringement 

thereof or whether a blanket ban could be justifiable as opposed to a limited 

and regulated "allowance" of the exercise of those rights. The reversion to 

a blanket ban harks back to a pre-Constitutional era and restrictive State of 

emergency regulations. In the context of this judgment, I need not further 

dwell on this aspect apart from the lack of justification already referred to 

earlier. 

366 

8.2 The last aspect is that of the blanket ban on the sale of tobacco products. 10 

Apart from the fact that this prohibition contained in the regulations form 

part of the overall attack by the applicants on the regulations as a whole, 

none of the parties have expressly and separately attacked this aspect or 

dealt with it, either in their affidavits or in their arguments. The issues 

relating to this ban are varied and multitudinous. It involves not only those 

using tobacco products but also those selling it. The fiscus also has an 

interest in the matter. The impact of this ban on Constitutional rights are 

also more oblique than the in respect of other rights contained in the Bill of 

Rights. I have been advised that an application wherein many more of the 

affected role players than those featuring in this application, is pending in 20 

this Division. That application, by direction of the Judge President, it to be 

heard by a full court later this month. It appears to me to be in the interest 

of justice that the issues relating to the ban on the sale of tobacco products 

be dealt with in that forum. For this reason I shall excise this aspect form 

the order which I intend making, for the time being. 



367 APPEAL: 538/2020 

A QUO: 21542/2020 

[9] Conclusions: 

I Judgment 

30 

9.1 The Minister's declaration of a national state of disaster in terms of Section 

27(1) of the Disaster Management Act in response to the COVID 19 

pandemic is found to be rational. 

9.2 The regulations promulgated in respect of Alert Levels 4 and 3 in terms of 

Section 27(2) of the Disaster Management Act by the Minister in a 

substantial number if instances are not rationally connected to the 

objectives of slowing the rate of infection or limiting the spread thereof. 

9.3 In every instance where "means" are implemented by executive authority 

in order to obtain a specific outcome an evaluative exercise must be taken 10 

insofar as those "means" may encroach on a Constitutional right, to 

determine whether such encroachment is justifiable. Without conducting 

such an enquiry, the enforcement of such means, even in a bona fide 

attempt to attain a legitimate end, would be arbitrary and unlawful. 

9.4 Insofar as the "lockdown regulations" do not satisfy the "rationality test", 

their encroachment on and limitation of rights guaranteed in the Bill of 

Rights contained in the Constitution are not justifiable in an open and 

democratic society based on human dignity, equality and freedom as 

contemplated in Section 36 of the Constitution. 

9.5 The deficiencies in the regulations need to be addressed by the Minister by 20 

the review and amendment thereof so as to not infringe on Constitutional 

rights more than may be rationally justifiable. 

9.6 One must also be mindful of the fact that the COVID 19 danger is still with 

us and to create a regulatory void might lead to unmitigated disaster and 

chaos. Despite its shortcomings, some stnlcture therefore needs to remain 
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m place whilst the Minister and the national executive reVIew the 

regulations and their constitutional approach thereto. 

9.7 The role and existence of the "National Coronavirus Command Council" 

did not feature in this application. 

9.8 The legality of the ban on the sale of tobacco and related products shall, as 

set out in paragraph 8.2 above, stand over for determination by a full court 

of this Division, already constituted for that purpose. 

[10] Relief 

10.1 At the inception of this judgment I referred to the fact that section 172(1) of 

368 

the Constitution obligates this court to declare any law or conduct 10 

inconsistent with the Constitution invalid. 

10.2 The same section authorises the court to make any order that is just and 

equitable. In doing so, a court must still remind itself, as I hereby do, that 

"ours is a constitutional democracy, not a judiciocracy15". Courts must 

always remain alert to the principles of separation of powers. The Chief 

Justice has explained the principle as follows: 

"The Judiciary is but one of the three branches of government. It 

does not have unlimited powers and must always be sensitive to the 

need to refrain from undue interference with the functional 

independence of other branches of government. Court ought not to 20 

blink at the thought of asserting their authority, whenever it is 

constitutionally permissible to do so, irrespective of the issues or 

who is involved. At the same time, and mindful of the vital strictures 

15 Electronic Media Network - above at para [1]. 
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of their powers, they must be on high alert against impermissible 

encroachment on the powers of the others arms ofgovernment16
". 

1 0.3 Any remedial action, amendment or review of the regulations, should 

therefore be undertaken by the Minister. 

10.4 Having regard to the nature of the application, I am of the view that it is 

appropriate that costs follow the event. The applicant's case went beyond a 

mere Constitutional attack and the Biowatch-principle should not apply17. I 

am further of the view that the amicus curiae, represented by one of the 

members should, in view of the lateness of its attempted joinder to the 

applications and the fact that it ultimately sought to enroll its own 10 

application way out of time, bear its own costs. 

[11] Order: 

1. The regulations promulgated by the Minister of Cooperation and Traditional 

Affairs ("the Minister") in terms of section 27(2) of the Disaster Management 

Act 57 of 2002 are declared unconstitutional and invalid. 

2. The declaration of invalidity is suspended until such time as the Minister, 

after consultation with the relevant cabinet minister/s, review, amend and re

publish the regulations mentioned above (save for regulations 36, 38, 39(2)(d) 

and (e) and 41 of the regulations promulgated in respect of Alert Level 3) with 

due consideration to the limitation each regulation has on the rights guaranteed 20 

in the Bill of Rights contained in the Constitution. 

33<7-31.1.0 
3. The Minister is Directed to comply with the process ordered in paragraph 2 

above within 14 (Fourteen) business days from date of this order, or such 

16 Economic Freedom Fighters v Speaker of the National Assembly 2016 (3) SA 580 (CC) at paras [92] and [93]. 
17 Biowatch Trust v Registrar Genetic Resources 2009 96) SA 232 (CC) 
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longer time as this court may, on good grounds shown, allow and to report 

such compliance to this court. 

4. During the period of suspension, the regulations published in Government 

Gazette No 43364 of 28 May 2020 as Chapter 4 of the regulations designated 

as: "Alert Level 3", shall apply. 

5. The regulations pertaining to the prohibition on the sale of tobacco and related 

products is excluded from this order and is postponed sine die, pending the 

finalization of case no 21688/2020 in this court. 

6. The Minister is ordered to pay the costs of the first and second applicants. The 

amicus curiae shall pay its own costs. 

Date of Hearing: 28 May 2020 

Judgment delivered: 2 June 2020 
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IN THE HIGH COURT OF SOUTH AFRICA 
GAUTENG DIVISION, PRETORIA \_ '. 

~. 

PRETORIA 2 JUNE 2020 

BEFORE THE HONOURABLE MR JUSTICE DAVIS 

In the matter between: 

REYNO DAWID DE BEE;R ' 
UBERTY FIHTERS NETWORK·· 

, .' 

HOLA BON RENAfSSAINCEFOUNOATION 

And 

THE MfN.ISTER OF COOPERATIVE 
GOVERNANCE AND TRADIT10NAL AFFAIRS 

CA$r£ NO: 21542/2020 

1ST AP.PUCANT \ 
ZND APPLICANt, -

"3RD APPUCANT 

RESPONDENT 

HAVING HEARD cQunsel(s) for the. parties and having read the documents filed the 
court reserved its judgment. 

THEREAFTER ON THIS DAY THE COURT ORDERS 

JUDGMENT 

1. The regulations promulgated by the Minister of CooperatiQnand Traditional 
Affairs ("the Minister") jn terms of section ,47(2) of the Disaster Management Act 
57 of 2002 are deCJared unconstitutional and invalid. 
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2. The dedaration ofinvalroity is suspel1ded until such time as the MInister, after 20 
consultation with the relevant cabinet minlster/s, revieW. amend. and republish the 
regulations mentioned above (save for regUlations 36,38, 39(2)(d) and (e) and 41 
of the regulations promulgated in respect of Alert Level 3) with due consideration 
to theiimitation ·each regulation has on the rights guaranteed in the Bill of Rights 
contained in the Constitution, 

3. The Minister is directed to comply with the process ordered in paragraph 2 above 
within 14 (fourteen) business days from date of this order. or such longer time as 
this court may, on good grounds shown, allow and to report such compliance to 
this court. 
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4 During the period of suspension. the regulations published In Government 
Gazette No 43364 of 28 May 2020 as Chapter 4 of the regulations designated 
as Alert level 3" , shall apply. 

5. The regulations pertaining to the prohibition on the sale of tobacco and related 
products Is excluded from this order and is postponed sine diet pending the 
finalization of case 21688/2020 in this court. 

6. The Minister is ordered to pay the costs of the first and second applicants. The 
amicus curiae shall pay its own costs. 

, -
"(,; 

I i 

Attorney: 
"i{.' 

10 
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In the matter between: 

I Application for Leave to Appeal 

HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION~ PRETORIA 

REYNO DAWID DE BEER 

LIBERTY FIGHTERS NETWORK 

and 

MINISTER OF COOPERATIVE GOVERNANCE 

and 

HOLA BON RENAISSAINCE FOUNDATION 

APPLICATION FOR LEAVE TO APPEAL 

PLEASE TAKE NOTICE 

Case: 21542/2020 

First Applicant 

Second Applicant 

Respondent 

Amicus curiae 

33~-313 
-:- :-:& respondent. hereby applies for leave to appeal against the judgment 

delivered and orders made by His Lordship Mr Justice Davis on 2 June 2020 in 

the following terms . 

1 
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1.1 The respondent is granted leave to appeal, as a matter of urgency, to the 

Supreme Court of Appeal. 

1.2 The costs ofthe application for leave to appeal will be costs in the appeal. 

1.3 The re"spondent is granted further or alternative relief. 

2 The respondent submits that leave to appeal is warranted, in terms of section 

17(1)(a} of the Superior Court's Act 10 of2013, on the following grounds: 

2.1 The appeal will have reasonable prospects of success. 

2.2 There are also compelling reasons of public interest that the Supreme 

Court of Appeal determine the appeal asa matter of urgency. 

REASONABLE PROSPECTS OF SUCCESS 

The High Court's ratio 

3 The court held1 that certain provisions of the Level 3 Lockdown Regulations2 are 

unconstitutional and invalid on two grounds: 

3.1 The first is that the regulations are irrational.3 

3.2 The second is that the regulations limit fundamental rights entrenched in 

the Bill of Rights but the Minister failed to justify the limitations in terms of 

section 36 of the Constitution:~ 

Judgment paras 7.1 to 7.21 3S~ - 3G:,s 

2 The court identified regulations 33(1)(e), 34, various provisions of 35 and item 7 ofTable 2 

3 Judgmentparas7.1to7.15 ~S'6"-~c.,-z... 
4 Judgment paras 7.16, 7.1 7 and 7.21 

&;Z.-3b ~ 3bS 

2 

10 

20 
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4 On the basis of these findings, the court declared all the Lockdown Regulations 

invalid. 5 

5 There is a reasonable prospect that another court will find that the High Court 

erred in that, 

the applicants failed to raise a valid constitutional .attack; 

- the High Court strayed beyond the pleadings; 

the wholesale declaration of invalidity Was not justified; and 

the High Court's orders are unduly vague. 

The pleading of constitutional attacks 

376 

6 The Constitutional Court has frequently held that constitutional attacks on the 10 

validity of legislation must be pleaded explicitly and with specificity to enable the 

state to know what case to meet and to adduce the evidence necessary to do 

so. 

7 Justice Ngcobo put it as follows in Prince: 

"Parl;es who challenge the constitutionality of a provision in a statute 

must raise the constitutionality of the provisions sought to be challenged 

at the time they institute legal proceedings. In addition, a parly must 

place before the court information relevant to the determination of the 

constitutionality of the impugned provisions. Similarly, a party seeking to 

justify a limitation of a constitutional right must place before the court 20 

information relevant to the issue of justification i would emphasise that 

al/ this information must be placed before the court of first instanCe. The 

5 Judgment para 11 1 3~9 

3 
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placing of the relevant information is necessary to warn the other party 

of the case it will have to meet, so as allow it the opportunity to present 

factual material and legal argument to meet that case. It is not sufficient 

for a party to raise the constitutionality of a statute only in the heads of 

argument, without laying a proper foundation for such a challenge in the 

papers or the pleadings. The other party must be left in no doubt as to 

the nature of the case it has to meet and the relief that is sought. Nor 

can parties hope to supplement and make their case on appeal."6 

8 In Shark's case, the Constitutional Court elaborated as follows: 

"The minds of litigants (and in particular practitioners) in the High Courts 1 0 

are focussed on the need for specificity by the provisions of Uniform Rule 

16A(1}. The purpose of the rule is to bring the case to the attention of 

persons (who may be affected by or have a legitimate interest in the 

case) the particularity of the constitutional challenge, in order that they 

may take steps to protect their interests. This is especially important in 

those cases where a party may wish to justify a limitation of a Chapter 2 

right and adduce evidence in support thereof. 

It constitutes sound discipline in constitutional litigation to require 

accuracy in the identification of statutory provisions that are attacked on 

the ground of their constitutional ihvalidity. This is not an inflexible 20 

approach. Th6 circumstances of a particular case might dictate 

6 Prince v President, Cape Law Society, and Others 2001 (2) SA 388 (CC) at para 22 

4 
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otherwise. It is, however, an important consideration in deciding where 

the interests of justice lie."7 

9 In Philips, the Constitutional Court endorsed these principles laid down in Prince 

and Shaik and added that, 

"Accuracy in pleadings in matters where parties place reliance on the 

Constitution in asserting their rights is of the utmost importance."8 

1 0 The Constitutional Court again reiterated and emphasised these principles in 

PSA as follows: 

"Orders of constitutional invalidity have a reach that extends beyond the 

378 

parties to a case where a claim for a declaration of invalidity is made. 10 

But more importantly these orders intrude, albeit in a constitutionally 

permissible manner, into the domain of the legislature. The granting of 

these orders is a serious matter and they should be issued only where 

the requirements of the Constitution for a review of the exercise of 

legis/ative powers have been met .... 

Holding parties to pleadings is not pedantry. It is an integral part of the 

principle of legal certainty which is an element of the rule of law, one of 

the values on which our Constitution is founded. Every party 

contemplating a constitutional challenge should know the reqUirements 

7 Shaik v Minister of Justice ~nd Constitutional Development and Others 2004 (3) SA 599 (CC) paras 24 and 25 20 
8 Phillips and others v National Director of Public Prosecutions 2006 (1) SA 505 (CC) paras 39 to 43 and 

particularly 40 

5 
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it needs to satisfy and every other party likely to be affected by the relief 

sought must know precisely the case it is expected to meet. "9 

The applicants failed to raise a valid constitutional attack 

11 The applicants did not raise an irrationality attack against the Lockdown 

Regulations generally at all. 

12 The applicants raised an attack under the Bill of Rights in a single sentence as 

follows: 

"We specifically challenge the right of the CoGTA Minister to have 

implemented law which had extensively violated our Bill of Rights in 

various ways which we shall argue at the hearing." (out emphasis) 1 0 

13 The applicants accordingly did not raise any valid constitutional attack on the 

Lockdown Regulations at all. They did not raise a general irrationality attack. 

They raised an attack under the Bill of Rights on unidentified regulations, on 

undiscl.osed grounds and for unknown reasons. 

14 The applicants' failure to raise any valid constitutional attack was not merely a 

formal defect. It made it impossible for the Minister to know what case to meet. 

She could not defend the rationality or reasonableness of any regulations under 

attack. The inadequacy of the pleading accordingly fundamentally violated her 

right to a fair hearing under section 34 of the Constitution 

9 Public Servants Association obo Ubogu v Head of the Department of Health, Gauteng and others 2018 (2) SA 20 
365 (CC) para 50 

6 
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The court strayed beyond the pleadings 

15 The application was directed at all the Disaster Regulations that were current at 

the time it was launched, that is, all the regulations up to and including the Level 

4 Regulations promulgated on 29 April 2020. This is apparent from the following 

milestones in the application: 

15.1 The Level 4 Regulations were promulgated on 29 April 2020. 

15.2 The application was launched on 13 May 2020. The founding affidavit 

referred to the Level 4 Regulations as "the New Regulations". The 

application thus called on the Minister to defend all the regulations up to 

and including the Level 4 Regulations. 

15.3 The Minister filed her answer on 26 May 2020, that is, before 

promulgation of the Level 3 Regulations. 

15.4 The matter was heard on 28 May 2020. The Level 3 Regulations were 

only published that day. 

15.5 The court handed down judgment on 2 June 2020. 

16 As is apparent from this timetable, the application was an attack limited to the 

Disaster Regulations up to and including the Level 4 Regulations. It was not 

aimeta! the Levei 3 Regulations which had not yet been promulgated. The 

Mirdster was accordingly never called upon to defend the Leve! 3 Regulations 

and indeed never had an opportunity to do so. 

17 It is also apparent from the judgment itself that the Minister had not been called 

upon to justify the Level 3 Regulations. The court observed that the Level 3 

7 
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Regulations "have neither been placed before me nor have the parties 
3b'Z.. 

addressed me on them" (paragraph 7.15). Despite this observation, the judgment 

turns on the perceived irrationality of the Level 3 Regulations. 

18 The court erred in striking down the Disaster Regulations on the basis of its 

findings that a number of Level 3 Regulations are irrational and unconstitutional. 

Their constitutional validity was never raised in the pleadings. 

1 9 The judgment thus went beyond the pleadings, which is not permissible. 10 

The wholesale declaration of invalidity is unjustified 

20 The court held that a limited number of provisions of the Level 3 Lockdown 

Regulations are invalid. The only regulations it identified were 33(1)(e), 34, 10 

various provisions of 35 and item 7 of Tabl.e 2. 

21 The court's finding that a limited number of level 3 Regulations .are 

unconstitutional, did not justify its order striking down all the Lockdown 

Regulations including all the leve.! 3 and Level 4 Regulations. 

The court's orders are unduly vague 

3,2-
22 Paragraphs 2 and 3 of the court's orders require the Minister to "review, .amend 

and republish" all the lockdown Regulations except for a few excluded from this 

order.1i These orders are unduly vague because. they do not tell the Minister 

what is required of her to comply with the orders. They more particularly do not 

10 National Director of Public Prosecutions v Zuma 2009 (2) SA 277 (SeA) paras 15 to 19 

11 Judgment paras11.2 and 11.3 ..%9 

8 
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tell the Minister which regulations she must amend and how she must amend 

them. 

COMPELLING REASONS OF PUBLIC INTEREST 

23 There are, for obvious reasons, compelling considerations of high public interest 

that an appeal against the judgment be urgently heard and determined by the 

Supreme Court of Appeal. The regulations drastically affect the lives of all South 

Africans on a daily basis. If they are in breach of the Constitution, that needs to 

be determined as a matter of high urgency. If, on the other hand, they are 

constitutionally compliant and thus valid and binding, that too must be 

determined without delay. 

24 These considerations of high public interest have two implications. The first is 

that they found a further and independent .ground of appeal in terms of section 

17(1)(a)(ii) of the Superior Court's Act. The second is that they justify the order 

the respondent seeks that she be allowed to appeal to the Supreme Court of 

Appeal as a matter of urgency. 

COSTS 

25 It would be appropriate for the costs of this application to be costs on a cause of 

the appeal. 

PRAYER 

382 

10 

2E Tne respondent asks for the orders sought in the opening paragraph of this 20 

notice. 

9 
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[1] 1 ntroduction 

I Judgment (leave to Appeal) 

2 

1. J On 2 June 2020 this court delivered a judgment at the concJusion of which 

regulations promulgated by the Minister of Cooperative Governance and 

Traditional Affairs ('"the Minister") in tenns of section 27(2) of the Disaster 

Management Act 57 of 2002 ("the DMA") were declared unconstitutiona1 

and invaJid. The declaration of invalidity was suspended and the Minister 

was afforded 14 days within which she had to review, amend and republish 

386 

the regulations in respect of Alert Level 3 save for certain exclusions 

mentioned in the order "with due consideration to the limitation each 

regulation has on the rights guaranteed in the Bill of Rights contained in 10 

the Constitution". 

1.2 The Minister opted not to reVIew, amend or republish the impugned 

regulations in compliance with the aforementioned order but rather to apply 
33~-313 

for lea ve to appeal against the whole of the judgment and the orders made 

on 2 June 2020. The Minister is entitled to do so in terms of the provisions 

of the Superior Courts Act 10 of 2013. I shall deal with the specific 

requirements applicable to such an application hereinlater. 

1.3 The application for leave to appeal is opposed by the initial applicants, Mr 

De Beer and the Liberty Fighters Network. as well as an amicus curiae, the 

Hola Bon Renaissance Foundation also known as "The African 20 

EmpowennenC' . 

[2] The appHcable legal framework 

2.1 ]n the initial judgment, I hav~ found that, on t.he papcr8 then before me, the 

Minister had acted rationally in declaring a National State of Disaster 

pursuant to an assessment of the potential magnitude and severity of the 

Covid J 9 pandemic by the Head of the National Disaster Management 
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Centre and its classification as a national disaster in South Africa. There 

is no application by any party to appeal this finding. 

2.2 Once a National State of Disaster has been declared, the Minister may. 

subject to certain limitat.ions, make regulations to augment existing 

legislation to deal with the disaster caused by the pandemic. 

2.3 The exercise of the Minister'S power to make regulations constitute 

executive action. As such. this court has round in para 6.1 of the initial 

judgment that the exercise of such power is subject to the following 

limitations: 

"The statuTOry limilation contained in the enabling legislation 10 

prescrihed that the power "may be exercised ()n~l to the extem that this 

is nece.\'SW)l'/OI' the purpose o.f-

(a) assisfil1;?, the public; 

(b) providing relief to the public: 

(c) protecting property; 

(d) preventing or combating disruption: 01' 

(e) dealing with the destructive and other e.tfects of the disaster"; 

- In order to comply with the Constifllfional control afpuhlic power, the 

exercise of such power is subject to the doctrine qflegality, which is, in 

turn. an incident of the rule of law. In orde,. to pass the legality fest, the 20 

exeroise of publh: pOH'<'r. in this in.\'fahc'e the l'e81llations promulgated 

by the Minister, must objective(v be rationally related to the purpose 

for which the power was conferred; 
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- In addition to the above. where the exerdse afpublic power injringes 

on or limits constitUlionally entrenched rights, the test is whether such 

infringements are justtflable in terms v./Sec1ion 36 of the Constitution 

in an open and democratie society bused on human dignity, equality 

ond/i-eeJom n. 

2.4 In order to obtain leave to appeal against this court's judgment wherein it 

has heen found that the Minister's exercise of public power fbll short of the 

rationality and constitutional requirements or. to put .it differently, where 

388 

the finding was that the exercise of power exceeded the constitutional 

limitations of such power. she needs to satisfY the following requirements: 10 

"(i) the appeal n'uuld have a reasunable prospect (?f~'uccess or 

(ii) there is some other compelling reason why the appeal should 

be heczrd ..... (Section 17(1 )(a)(i) and (li) of the Superior 

Courts Act 10 of 20 I]). 

2.5 None of the abovementioned legal principles nor the requirements 

necessary to obtain leave io appeal were in dispute at the hearing of the 

1\'1inister's application for leave to appeal. 

[3] Ad: the Section 1 7( 1 )(a)(O reguirement - reasonable prospects of i'luccess 

of an appeal: 

Under this rubric, the Minister advanced four contentions in her application for 20 

leave LO appeal: 

1.1 That the initial applicants have failed to raise a valid constitutional attack; 

3.2 That thiscol1rt has "strayed beyond the pleadings);; 
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3.3 That the Hwholesale" declaration of invalidity was not justified; and 

3.4 That the orders granted are "unduly vague". 

[4] Ad: the failure to raise a constitutional attack: 

5 

4.1 The Minster refen"ed to various judgments in her notice of application for 

leave to appeal which prescribe that a party wishing to challenge the 

Constitutionality of legislation or conduct should do so with specificity!. 

4.2 The purpose of these prescripts is so that the other party is adequately 

infonned of the case it has to meet and, in instances where the 

proportionality test contemplated in section 36 of the Constitution may be 

relied on, such a parry is given the opportunity to place infonl1ation before 10 

a court relevant to the issue of justification. 

4.3 The complaint by the Minister is that the initial applicants have failed to 

formulate their constitutional attack with sufficient precision. Apart from 

the limitation of the right of assembly, attacked by the initial applicants as 

an improper prohibition against "gatherings'" the Minister argues that the 

other Constitutional rights allegedly infringed by the regulations have been 

described in too vague terms by the initial appHcants. This, so it was 

argued on behalf of the Minister, meant that she did not know what case to 

meet and was thereby denied a tail' hearing. 

4.4 This contention is not supported by the facts. The initial applicants have 

expressly referred to the limitations imposed by the regulations on the 20 

Constitutional rights to assemble, the right to dignity, the rights of ·'the 

1 Prince v President. Cape Law Society 2001 (1) SA 388 (CC), Shaik If Minister of Justice And Constitutional 
Development 2004 (3) SA 599 (CC), Philli ps v NDP? 2006 (il SA 505 (Ce) and Public Servants Association obo 
Ubogu v HOD hes Ith. Gauteng 2018 (2) SA 365 (CC) 



APPEAL: 538/2020 

A QUO: 21542/2020 
I Judgment (leave to Appeal) 

6 

most vulnerable low-to-medium income earners of our country ... leaving 

them begging to survive". The limitation on the rights of freedom to trade 

have also been referred to. Examples of desperate earners like single 

mothers becoming destitute had been given. In addition, the rights of 

"freedom of movement, residence and to earn an income to survive" were 

raised in these very words as part of the initial applicants' challenges. 

4.5 Yes, the challenges were raised ""jne]egantJi'. in the words of counsel for 

the initial applicants, but he was at pains to point out that they were drafted 

by the first initial applicant, a layperson and who aJso appeared in person. 

390 

4.6 The case law relied on by the Minister in her notice also indicate that the 10 
3'l54 

principles referred to in paragraph 4.1 above need to be applied on a case-

by-case basis. In ~haik's case (supra 1ootnote I) the Constitutional Court 

held as follows at paras 24 and 25: 

-'It (the requirement f{fparticu/ariry qla Constitutional challenge) 

constitutes sound discipline in constitutional litiKation to require 

accuracy in the idenr!ficatiol7 of stalulory provisions thul are 

attacked on the ground of their initial invalidity. This is not an 

inflexible approach. The circumstance o(a porth·ufo,. ca/'it: might 

dictate otherwise. it is. however. an importa11t consideration in 

deciding where the interests v.fjustice lie'", (my emphasis). 

4.7 The initial applicants are criticized for having retied on a generalized 

allegation that virtually all basic rights (i.e those contained in the Bill of 

Rights) have been violated, The generalized all~gation contained in the 

initial applicants~ founding affidavit was however, in the nature of a 

conclusion, as it were, and followed after the paragraphs wherein the issues 
3'3'Q-390 

referred to in paragraph 4.4 above have expressly been raised. Moreover, 

20 
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a mere reading of the regulations themselves reveal that this ··pat1icular 

case dictates" (to use the words quoted above) with sufficient clarity that 

the rights of freedom and security of the person (section 12). {he right to 

privacy (section j 4), the right offreedotn of religious observances (section 

15), the right of assembl) (section 17), the right of freedom of association 

(section 18). the right of freedom of movement (section 21) and the right 

of ti'eedom of trade (section 2::!). all being rights enshrined in chapter 2 the 

Constitution, are curtailed or infringed upon. 

4.8 The most compelling ground however, as to why this point cannot succeed 

on appeal. is that it is not supported by the record of the Minister~s own 10 

conduct. In the affidavit filed on her behalf: the Director General of the 

department was under no illusion of the challenge that had to be met. She 

commenced th~ chapter in the answering affidavit dealing with the issue of 

justification of infringement of rights in terms of section 36 of the 

Constitution as follows: ·~/t is (em) obvious fact that the lockdown 

regulation.*l limit th~ constitutional ,·jghis contai11ed in chapter 2 of the 

Constitution. The issue is whether the limitation passes muster (as) set out 

in section 36 of the Constitution". She continued a few paragrapbs later: 

"It is conceivahll:! that the 1m.:kdow/1 regu/utions limit the right.\· inter alia 

to freedom ufmovement, trade. to demons/rate and to assemble. to fm..'ntion 20 

" .. G,Icw, 

4 .. 9 The purpose of iHfonning the Minister of the constitutional challenge she 
3'3cr-3CfO 

had to meet (as referred to in paragraph 4.2 above) apart from the many 

othe-r challenges raised in the initial applicants" papers. had clearly been 

satisfied. 
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4.10 For the above reasons, 1 find that there is no reasonable prospect that an 

appeal on this ground would succeed. 

[5] Ad: the 'Istraying" of the court beyond the pleadings 

5.1 The argument on this issue has as its foundation the following chronology 

as set out in the Minister' s application for leave to appeal: 

- The Level 4 regulations were promulgated on 29 J\pril2020; 

- The application was launched on 13 May 2020 wherein the Level 4 

reg.ulations were referred to as Uthe new regulations;' (as opposed to the

Level 5 regulations)~ 

- The Minister belatedly (in circumstances set out in the judgment) tiled 10 

her answer on 26 May 2020. causing the matter to he h~ard on 28 May 

"'0"'0-- "" , 

- On the same day the Level 3 regulations were published. 

5.2 Based on the above chronology, it is now argued that the applicants' attack 

was limited to the Level 4 regulations and not the Level 3 regulations and 

that the Minister was not called upon to "defend" the L~v~13 regulations, 

nor did she have an opportunity to do so. 

5.3 During the hearing of the initial applicalion. 1 enquired from the parties 

what their views were regarding the appropriateness o1'a coun dealing with 

the application whilst all present in COUlt were acutely aware that outside 20 

court the iactual landscape was being changed by the promulgation of 

Level 3 regulations by the Minister (which event had already been 

announced by the President some days before). 

392 
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5.4 The most vehement proponent urgmg me to consider the issues of 

rationality and c.onstitutionality in view of and by taking Level 3 

regulations into consideration, was counsel for the Minister. To enable this 

to take place, I was ev~n urged to deJay the judgment until such time as 1 

had the opportunity to peruse and consider the Level 3 regulations (I 

assume that this was done on the expectation that the Level 3 regulations 

might conceivably be more constitutionally compliant than the Level 4 

regulations). The other parties. that is the initial applicants and the amicus 

curiae also agreed that I consider the Level 3 regulations. It must also be 

remembered thaT the initial applicants in their notice of motion sought an 10 

order declaring all of the regulations promulgated by the Ministe1\ 

itTespective of their dates or leve]s, set aside. 

34/-342 361-3l,2. 
5.5 I have r~terred to the abovementioned facts in paragraphs 3.2,3.3,5.2. 7.13 

3f,2. 3S2.:-3S3 
l!lnd 7.] 5 of the judgment in the initial application. I should also point out 

that the Level 3 regulations are neither exceptional in nahlre nor novel 

when compared to the Level 4 regulations. They are materially the same, 

but with lesser limitations of rights. Counsel for the Liberty Fighters 

Network. Adv Willis, described them as being "from the same DNA", 

5.6 Adv Trengove SC who appeared as the lead counsd for the Minjster in the 

application for leave to appeal and who argued this point. was not involved 20 

in the initial appijeation and he pointed this out when I alerted him to the 

facts reterred to in paragraph 5.4 above. 

5.7 in the circumstances where the parties to the initial application, including 

the Minister, had urged this court to take the Level 3 regulations into 

consideration in adjudicating the matter and in formulating any rel1efwhich 

the court may grant, I find that it is not open for the Minister, when the 
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court has acceded to that request, to raise this as a ground to be advanced 

on appea1. Accordingly no leave to do so should be granted. 

[6) Ad: the "wholesale" declaration of invalidity 

6.1 The argument on this aspect is that in the circumstances where the 

judgment in the initial application only listed a limited number of 

regulations of the Level 3 regulations as being invalid (on the basis of 

tailing the rationality test), the court was not entitled to "strike down" all 

other lockdown regulations. 

3Scg"'3G,1 
6.2 The regulations expressly mentioned In paragraphs 7.1 to 7.1 0 of the 

394 

judgment were regulations 33(1 )(e), 34. 35( 1), 35(3)~ 39t2)(e). 39(2)(m) 10 

and 48(2). In respect of the regulation of the "operation of the economic 

sector", the Minister's application tor leave to appeal contends that the 

judgment only relerted to item 7 of table 2. but this is not COlTect. In 
359 

paragraph 7.2 of the judgment, the "blanket ban" on operators in the 

infonnal sector orlhe economy was also retelTcd to. 

6.3 Apart from the generalized grounds on 'which the Minister .reli~s in her 
3 88<38'9 

application for leave to appeal as set out in paragraph 3 above~ there is no 

attack on the findings of patent irrationality in respect of the individual 

regulations listed in paragraph 6,2 above. Should the other grounds 

therefore fail and leave to appeal be refused, the requirement 10 bring these 20 

listed regulations within the ambit of the Constitution would remain. 

6.4 The question is therefore whether leave to appeal should be granted in 

respect of whether a ··blanket'· declara60n of invalidity beyond the 

individually identitied regulations listed above was correct or not. I find 

that there is a reasonable prospect of success on appeal on this issue. A 

court granting leave to appeal may, in so doing. limit the issues on appeal 
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in terms of Section 17(5)(a) of the Superior ColitiS Act and I shall do so in 

the order which I intend making. 

[7] Ad vagueness of relief 

7.1 The fourth and final ground on which the Minister contends she would be 

successful on appeal is that the orders granted were "unduly vague''', 

7.2 This contention is put thus in the Minister's application: the ..... orders 

require the ~Mjnisler Iv I'evlev .... ()mend und repuhlish ull the /ockdoll1l1 

regulations excer T jor a ji..'w excludedfj'om this ordel'.Y. TI1e.~·e orders are 

UndU(F vague becau .... 'e they do not tell the Minister vdulf is required (?j'hel' 

to comp{v with the orders. They more particular~v do 110/ 'tdl the Mil1k·:ler 10 

which regJ-d()JioJ1s ii'he must amend and how she must amend them", 

7.3 It is accordingly necessary to examine this complaint of the Iv1inister in 

order to evaluate if there is a reasonable prospect that it would be successful 

on appeal. 

7.4 Firstly, it is trite that the orders must be read together with the judgment as 

a whole. This court has tound that the listed regulations display patent 

irrationalitie!'. The tlnding was further that these irrationalities lead to a 

"'disconnect" between the measures and the stated object of preventing or 

limiting the spread of the virus. It was found that this further lead to an 

absence of consthutional justification of the infringement of rights caused 20 

thereby. 1t should be a sjmpJe exercise to review the listed regulations, 

remove the irrationalities and amend and republish the regulations.l jail 

to see how this issue can he dealt with differently on appeal. 

• Regulations 36,38,39(2)(d) and 41. 
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Z$c:'2-3b3 
7.5 Secondly, the judgment found (in paragraphs 7.16 and 7.17 thereof) that. 

once the commendable and necessary objective of "flattening the curve" 

by way of retarding Of linliting the spread of the virus had been achieved. 

no regard was given to the extent of the impact of each individual 

regulation on the constitutional rights infringed thereby, specifically those 

entrenched in Chapter 2 of the Constitution, and whether the extent of the 

infringement caused by each such regulation was justified or not. 

35" 
7.6 Where, as stated in paragraph 6.4 of the judgment. the purpose of the 

396 

rationality enquiry is not whether there are other or better means that could 

have been used (but only "whether the means selected are rationally re.lated 10 

10 the objective sought to be achjeved~'~). the proportionality test in terms 

of section 36 of the Constitution ~'enrails an ana(vsis (!f' all relm'on1 

considerations to determine l/1e proportionality between the extent afthe 

limitation qf the right consideriflg the nature and importance of the 

il1fNnged riydlt. on the one hand. and the pZlfl)ose, importance and e/re(:l (~f' 

the iJ1fringing provision. takil1g into cu.:count the availability q( less 

restric1ive means avuilable to achieve that purpose~". 

7.7 It therefore fol1ows that in every instance where the exercise of executive 

power impm:ls on or infringes on thost! rights or people enshrined in 

Chapter 2 of the Constitution, an evaluative exercise must be undertaken 20 

to determine the extent of the infringement and the social justice impact 

thereof. The evaluative exercise in\iolves both a consideration of the 

justification of the impact and the determination of appropriate steps to 

mitigate such impact. This is not ne~ Jaw nor a novel concept, it is an 

obligation imposed by section 36 of the Constitution. It follows on the 

3 Allbutt v (enre for the Study of Violence and Re.c.9n~l.li?tion_a!)9 othe~ 2020 (3) SA 293 (Ce) at para [51J 
4 Minj~l~rof HomE? Affairs v Nitro and others 2005(3) SA 280 (CC) en para {37} quoting from S v Manamela and 
Another Oirector~geJ1~!31 of Justice Int~rvening 2000 (3) SA 1 (CC) at para 166], being a case Quoted by AdvWillis. 
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onus imposed on the executive who curtails constitutiona1 rights. to be able 
~1 

tojustify such curtailment. This has been referred to in para!) 9.3 and 9.5 of 

the initial judgment. The Constitutional Court has described the exercise 

to be undertaken as follows: 

"The approach 10 limitutiol1 is, therefore. tv determine the 

proportionality bern'f;'en the extent (d" the limitation (J.{ the right 

eonsidering the imporTance <?t'the if~fringed righi, (111 [he one hand, 

un" the PUl17nse, imporTance and /41<-':>('1 of fhe infril1}:!.ing provision. 

faking info a(:(.'ount the availability of Icss restrictive means 

availuhle to achieve that purpose". See Phillips v Director ofPublk 10 

Prosecutions 2003 (3) SA 345 (CC) at para [22J. again quoting fi'om 

S v Manamela (supra at footnote 4). 

7.~ Again. this is an exercise that the IVlinister must undettake and for this cout1 

to have prescribed how exactly the regulations must be amended. would 

improperly have crossed the boundaries of the separation ofpowers:5, 

7.9 The need to adjust or limit the extent of the exercise of executive authority 

during the worldwide COVI D 19 pandemic to be constitutionally 

complaint, is not a concept limited to South Africa. In heads of arg.ument 

filed by the initial applican1s in opposition to the Minister's application tbt 

leave to appeat ret~renct' was made to a recent judgment by the Supreme 20 

Court of Wisconsin. At my request, copies of 1ht.' judgment were made 

available to the court and the parties. The contents of the judgment are 

both apposite and instructive. The tacts are briefly that an official in the 

same position and circumstances as the Minister, hao promulgated 

regulations in Wiscons.in to deal with the COViD 19 pandemic whereby 

'Minister of Health v Treatment Action Campaign and othersll 2002(5) SA 721 (CC) at para [38]. 
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she imposed a blanket travel ban and ordered the closure of businesses she 

deemed not to be essential by way of an "Emergency Order", In similar 

fashion as the Director-General did in the present application on behalf of 

the Minister, the Wisconsin official claimed in court papers that "she can 

implement all emergency measures necessary to control communicable 

diseases ... even at the expense of fundamental liberties ... " . The 

Wisconsin Supreme Court found this contention to be "constitutionally 

suspect". It went on to deaJ with the constitutionality issue (separate from 

other attacks against the "Emergency Order" such as exceeding the bounds 

398 

of the enabling legislation and proceeding without oversight) with 1 0 

reference to similar circumstances in the United State of America as 

follows6: 

"As the United States Department of Justice has recent(v written in 

a COVID 19 - related case raising constitutional issues: 'there is no 

pandemic exception ".to the fundamental liberties the Constitution 

sajeguards. Indeed. individual rights secured by the Constitution do 

not disappear during a public health crisis, These individual rights, 

induding the protections in the Bill of Rights ... are alwa:vs in jorce 

and restrain government action 0', Statement o f Interest. Temple 

Baptist Church v City o[ Greenville, n04: 20 - OY - 64 - DMB -JMV 20 

(N.D. Mississippi April 14. 2020)" 

These principles are equaliy applicable to the case at hand. The only 

curtailment of rights authorized by our Constitution is when Parliament has 

declared a State of Emergency in temlS of section 37 of the Constitution 

and even therein certain limitations and oversight functions are provided 

6 Wisconsin Legislature v Secretary-Designee Palm and others (fifteen amici curiae intervening) ca.se no 
2020Afl6S - OA, Supreme Court of Wisconsin, MayS, 2020. 
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for. For the remainder, any limitation of rights are provided for by way of 

the evaluative proportionality exercise provided for in Section 36 of the 
39"-3ct1 

Constitution as referred to in the initial judgment and in paragraph 7.7 

above. 

7.10 During the hearing of the application for leave to appeal, the amicus curiae 

bemoaned the fact that the Minister chose not to at least attempt to amend 

the regulations to be constitutionally complaint but rather to seek leave to 

appeal the judgment, but, as already poInted out. that is the procedural and 

constitutional right of the Minister. 

7. J 1 When the initial judgment is therefore read together with the directions 10 

contained in the orders, 'I tind no reasonable prospect that an appeal on this 

point would be successful. 

[8] Compelling reasons for hearing an appeal 

8.1 My Trengove SC argued that the issues raised in the application are of 

national importance and required serious debate. He argued that the 

Minister was neither "technical nor callous". The Minister in her 

application for leave to appeal submitted that the importance of the matter 

constitutes a "compelling reason" why leave to appeal should be granted 

as contemplated in Section 17(1 )(a)(ii) of the Superior Courts Act. 

3Qll-39S 
8.2 Having regard to the issues set out in paragraph 6 above, I disagree. There 20 

was no dispute at the hearing of the application for leave to appeal about 
3$G-3'S3 

the legal principles applicable as set out in paragraph 2 above which needs 

to be finally detennined by the Supreme Court of Appeal. The only 

question is whether the Minister has complied with them or not. Even this 

question has been narrowed as set out above. The only question is whether 

an order should have been granted in respect of all of the Level 3 
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R~gulations or only in respect of those cited which displayed clear 

instances of unexplained in·utionality. Once leave is granted on that score 

in ten11R of Section 1791 )(a)(i) of the Superior Court Act. there is no other 

"compelling reason" for leave to be granted. 

L9J Prior to proceeding with this judgment. there are two outstanding aspects 

which need to be dealt with: 

9.1 Mr Dc beer~ in his address in person. submitted that the delivery of the 

Minister's application for leave to appeal did not have the effect ()f 

400 

. uspendingthis court's order in the initial application and consequently the 

{'unning of the 14 day period ordered therein was not imerrupted. This is 10 

not so. Section J 8( 1) of the Superior Courts Act 10 of 2013 expressly 

provides that. unless a court on application and under exceptional 

l:ircumstances orders otherwise, the "operation and execution qf a decision 

which is the su~ject a/an app/;r.:ation f(Jr leave tv appeal OJ' qf an appeal 

;s suspended pel1din~ the decision of the application O/' appeur. In this 

case. there was no aprl ication for the immediate implementation of the 

order pending the application for leave to appeal. The principal case law 

on whichMr De Beer relied7 for this contention despite the provision 

contained in the aforementioned section of the Superior Courts Act firstly 

dealt with an instance where the time period ordered by a court had already 20 

lapsed without an application for leave to appeal having been lodged. it is 

therefore to be distinguished from the present circumstances. Secondly, in 

that decision the learned judge dealt with the Inatter witll relerence to Rule 

49( 1 I) which has since been repealed and been replaced by alorementioned 

section 18( I ). Thirdly. the decision featured in a later reported judgment of 

I Ct!ntral Africa Road Services IPtv) Ltd v Cross-.Border Road Transport Agency (60113/2013) {2013] ZAGPPHC 
550 (1 November 2013) 
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the Constitutional Court wherein the doctrine of objective constitutional 

invalidity has been dealt withl<. Although the court confirmed (at paragraph 

[14] of that judgment) that once a law has been found inconsistent with the 

Constjtution it ceases to have legal consequences, a court, while making 

such a finding~ can limit the retrospectivity of such a finding or suspend 

such a finding on any condition. This is in terms of section 172( l)(b)(i) of 

the Constitution. Once any such an order made by a COUl1: or the tinding of 

unconstitutionality .itselfis, however, the subject of appeal proceedings, the 

consequences of such findings are suspended and Nlr De Beer's contention 

that the law (or, in this case, the executive action) can ~jmply be ignored as 10 

if the invalidity has finally been detennined, is not correct. 

9.2 The amicus curiae also supported the judgment of this court granted in the 

initial application and proceeded to list the numerous fundamental rights 

of South Africans atfected by the regulations. On the issue of aJIeged 

vagueness. the amicus made the point that, given the capacity of 

consulta0l3. advisors. experts and professionals that the "State" (i.e. the 

IVlinisrcr) has access to~ it should not '~rl;!quiJe to be spoon-fed by the court" 

in order to detennine what it has to do to render the regulations justifiable 

in terms of Section 36 of the Constitution. One of the amicus' 

conc1usionary remarks contained in its heads of argument was: "'a 20 

proactive State and a caring State thar want to save lives would hal'e done 

apl'upe,. national disasler assessment and ... would have opted to identitj: 

and ji.>Cl(S on the ... most vulnerable ... people u'ith underlying health 

conditions and the elder(v with 1-reale immune systems". Various 

~uggl.·:)tjon~ wen: put fOIVvurd and rcfcJ'cnccs wcrcmudc to new cYcnts 

which occurred subsequent to the granting if the initial order, The 

8 Cross-Border Road Transport Agency v CeQtral Africa Road Services (Pty) Ltd 2015 (5) SA 370 (CC). 
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suggestions would however encroach oil the separation of powers doctrine 

already referred to and therefore cannOl be entertained. 

[10] The changing factual landscape 

As already indicated. at the hearing if the initial application, i had raised the issue 

of the changing factual landscape, then taking place even during the hearing. 

Relevant to the application for leave to appeal , is the fact that the regulations have 

been amended numerous times. Amendments were effected prior to the delivery 

402 

of the application for leave to appeal, again prior to the ht!aring thereof and yet 

again since the hearing of the application and during the lew days that the 

judgment had been reserved. No indications havt' been given by the Minister 10 

whether these amendments were in response to the initial judgment or whether 

they were simply made in the course of dealing with the pandemic. Similarly. no 

indications Vy'ere given by the Ivtinister as 10 whether the evaluative exercise 

required by the prop01tionality test envisaged in Section 36 of the Constitution 

has heen undertaken this time round or oot. IVlore fundam~ntally. it might be tha1, 

objectively speaking. some of the relief or grounds upoowhkh it had been 

claimed, have become moot. Mootness is a iactoraffecting the questions as to 

whdher leave to appeal should be granted or not9• So is the issue of peremplion. 

Peremption occurs where a person, through his or her conduct appears to comply 

with a court order. Once this occurs, such a person is then precluded from asking 20 

for leave to appeal against the order with which it has complied 111. The Minister 

\vas silent on these issues and the court was left in the dark in respect thereof. 

Unsatisfactory as this may be, the application will be dealt with as ifnone of the 

issues have become moot and no rights of appeal have hecome perempted. 

9 See: Section 16(2){a)(i) of the Superior Courts Act. 
lCJ See : Erasmus, Super ior Court Prac.tice. Second Edition, Volumel at A2 - SOc 
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The conclusions are that the Minister should be granted .leave to appeal against 

the "blanket" declarations of invalidity but should stilJ be required to review and 

remedy those identi fled regulations which displayed clear lack ofrationality and 

constitutional compliance. In respect of these lastmentioned regulations. leave to 

appeal will he refused and the remaining) 0 business days left from the original 

order again commence running. lronicaHy though. the factual position is that 

some of these regulations may already have been ·~corrected'·. if not in respect of 

the constitutional approach. then at least, to a larger or lesser degree. in respect 

of the rationality requirement. 10 

fl2J Order: 

1. Leave IS granted LO the Minister of Cooperative Govemment and 

Traditional Affairs ("'the Minister") to appeal to the Supreme Court of 

Appeal against the declaration of invalidity of those regulations 

prUlllulgated in tcnns uf section 27(2) of the Disaster Management Act 

57 of :!002 which have not been expressly jdenti1ied in the judgment of 

this court dated 2 June 2020. 

2. Leave to appeal the remainder of the judgment and orders, including Jeave 

to appeal against the declaration of invalidity of those regulations 

mentioned in the judgment, being regulations 33(1 )(e). 34~ 35, 39(2)(m). 20 

the exception to reg 46 (J) and 48(2)t is refused. 

3. Costs of the application for lenvc to appeal. shall be costs in the appeal. 
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IN THE SUPREME COURT OF APPEAL 

(REPUBLIC OF SOUTH AFRICA) 

CASE NO: 5382020 

Court a quo case no: 21542/2020 

In the matter between: 

MINISTER OF COOPERATIVE GOVERNANCE 

and 

REYNO DAWID DE BEER 

LIBERTY FIGHTERS NETWORK 

HOLA BON RENEISCANCE FOUNDATION 

NOTICE OF APPEAL 

Applicant 

First Respondent 

Second Respondent 

Amicus Curiae 

PLEASE TAKE NOTICE that the appellant (respondent under case number 
312.-313 i 40.5 

21542/2020) obtained leave to appeal against part of the orders made by His 

Lordship, Mr Justice Davis, Gauteng Division, Pretoria, on 2 June 2020. 

The appellant was granted leave to appeal by His Lordship Mr Justice Davis 
l.J (0/33'8'"- 3'" I ; Lf" / 4a.s 
on 30 June 2020 and a certified copy of the order is attached hereto. 
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The appellant seeks an order that: 

1. The appeal is upheld. 

2. The order of the High Court is substituted with an order that the application 

is dismissed. 

SIGNED AT PRETORIA ON THIS 10th 

ATTORNEY FOR THE APPELLANT 

SALU BUILDING, GROUND FLOOR 

DAY OF JULY 2020 

316 THABO SEHUME & FRANCIS BAARD STREETS 

PRETORIA 

PRIVATE BAG X91 

PRETORIA, 0001 

REF: 1705/20201 Z76 

TEL: 012 309 1528 

FAX: 0864066194 

EMAIL: szulu@justice.gov.za 

FAX: 0864066194 

clo THE STATE ATTORNEY 

11: TH FLOOR~ FEDSURE BUILDING 

49 CHARLOTTE MAXEKE STREET 

BLOEMFONTEIN, 9301 

TEL: (051) 4004300 
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Liberty Fighters Network & 1 Other 

Office of the State Attorney 
Pretoria -

Private Bag X 91 
PRETORIA 
0001 

Enquires: MR ZULU 

Email:Szulu@justice.gov.za 

ATTENTION: MR DE BEER 

LIBERTY FIGHTERS NElWORK 
PLOT 473 DEWAR STREET 
DERDEPOORT 
PRETRORIA 

316 SALU Building 
Francis Baard & Thabo Sehume Streets 
Ground Floor 

Tel: (Switchboard): (012) 309 1500 
(Direct Line) : (012) 309 1528 
(Secretary): (012) 309 1618 

Fax: (Direct) 0864066194 

28 AUGUST 2020 

My ref: 170S/2020/Z76 

Your ref: MR DEBEER 

Email: reyno@libertyfighters.co.zalldebeerreyno@gmail.com 

ATTENTION: MR PREDDY MOTHOPENG 

HOLA BON RENAISSANCE FOUNDATION 
AMICUS CURIAE 
88 MARCHALL STREET 
2ND FLOOR, MARSHALLTOWN 
JOHANNESBURG 
REF: LOCKD2020 
Email: info@hbrfoundation.org.zallhbrfoundation@gmail.com 

" 

Access to Justice for All Always quote my reference number 
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Letter from the Office of the State Attorneys Pretoria to 
Liberty Fighters Network & 1 Other 

Sirs 

RE: THE MINISTER OF COOPERATIVE GOVERNANCE I DE BEER AND 
ANOTHER 

1. We refer to the Notice of Appeal as filed on 14 July 2020 and the order 

from the SCA of 21 July 2020. The Applicant obligations under Rule 

8(8)(a)-(e) and 8(9)(a)-(e) of the Supreme Court of Appeal Rules. 

Rule 8(8)(a)-(e) 

2. The Applicant/Appellant states that Rule 8(8)(a)-(e) does not apply and 

that the appeal is not likely to hinge exclusively on a specific issues or 

issues of law and/or fact that can be readily separated from what is 10 

contained in the appeal record . 

Rule 8(9)(a)-(e) 

3. The Applicant/Appellant states that Rule 8(9)(a)-(e) does not apply and 

that the appeal is not likely to hinge exclusively on a specific part of the 

record in the court a quo that can be readily separated from what is 

contained in the appeal record. 

4. Please advise within 10 (ten) days from receipt hereof whether you are 

in agreement with the abovementioned and if not please provide 

reasons for not agreeing to the request. 

Yours faithfully 

Access to Justice for All Always quote my reference number 
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